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INFORMATION PAGES 
MODIFICATIONS 

 
 
The purpose of this modification is to incorporate the following changes: 
 
 
1. To incorporate contract clause H.58, “Agreements in Commercializing Technologies (ACT),”
 into Section H, Special Contract Requirements. 
 
2. To make changes to subparagraph (f)(2) in contract clause H.56, “Foreign Engagements -
 Technology Transfer Agreements/Memoranda of Understanding.” 

 
3. To update the DEAR clause entitled, “Sensitive Foreign Nations Controls (DEAR 952.204-71),”
 from the (Apr 1994) to the (Mar 2011) version.  This clause can be found in Section I, Contract
 Clauses, under clause I.01, FAR 52.252-1, “Solicitation Provisions Incorporated by Reference.” 
 
4. To incorporate the updated version of Attachment F-9 entitled, “Memorandum of Understanding
 between Department of Army and Department of Energy,” into Section J-F, Tenant Agreements. 
 
5. To incorporate/delete the following directives and exemptions into Section J-G, List of
 Applicable DOE Directives (List B). 
 

Order (O) 350.1, Chg. 6, Contractor Human Resource Management Programs, is 
incorporated into List B.  This directive cancels O 350.1, Chg.5 which was previously on the 
INL contract.   
 
O 350.1, Chg. 5, Contractor Human Resource Management Programs, is removed from List 
B.  This directive was superseded by O 350.1, Chg.6. 
 
Exemption for O 420.1C, Chg.1, Facility Safety, is incorporated into List B.  Detailed 
information regarding this exemption can be found in the documents referenced in List B. 
 
Exemption for Manual (M) 435.1-1, Chg. 2, Radioactive Waste Management Manual, is 
incorporated into List B.  Detailed information regarding this exemption can be found in the 
documents referenced in List B. 

 
6. To incorporate the correct and most current version of Attachment M-8 entitled, “Site
 Stabilization Agreement,” into Section J-M, Other Site Agreements. 
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7. To incorporate the new Attachment U entitled, “Operating Disposal Authorization Statement for
 the Remote-Handled Low-Level Waste Disposal Facility, Idaho National Laboratory, Idaho,”
 into Section J, List of Documents, Exhibits, and Other Attachments. 
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Part I - Section H 
 


Special Contract Requirements 
 
 


H.0 Leadership and Stewardship of the Laboratory 
 
H.0.1 Statement of Commitment 
 
 The following principles provide a framework for the Office of Nuclear Energy’s (NE)
 oversight of the Idaho National Laboratory (INL), which is informed by INL’s Contractor
 Assurance System (CAS).  The output of INL’s CAS is tailored to the INL contract
 workscope and risks in a manner that provides NE insight so that its oversight activities
 can be appropriately adapted.  NE and INL leadership are committed to excellence in mission
 execution through risk- and performance-based management oversight at all organizational
 levels, including federal contract oversight, federal/contractor-sponsored external assessment,
 and internal (Contractor) self-assessment.  Excellence is achieved through partnerships
 founded on recognized value, mutual trust, organizational alignment and work quality,
 maximization of impact, management effectiveness and efficiency, and a commitment to
 continuous improvement.  Our mutual integrated management oversight covers all aspects of
 contract execution and is based on the following: 
 


(a) NE integrates and balances contract requirements and risk. 
 


(b) Federal Contracting Officers authorize funding and workscope based on direction from 
program organizations. 
 


(c) Following the receipt of program direction, the Federal Contracting Officers provide 
work authorization to the Laboratory. 
 


(d) Designated program managers communicate and collaborate informally and routinely 
with the Laboratory. 
 


(e) NE leverages INL’s CAS in its oversight.  The intensity of oversight is linked to 
oversight results, CAS effectiveness, and other metrics.  This approach is applied to all 
business areas including operations, administration, finance, and programs.  
 


(f) NE and the INL work jointly to identify, reduce, or streamline transactions to allow 
greater focus on mission performance.  
 


(g) INL meets mission objectives and integrates programmatic efforts with safety, security, 
and quality requirements; its leaders balance DOE and Strategic Partnership work against 
risks or concerns associated with operations and cross-cutting functions. 
 


(h) INL identifies, eliminates, and/or redesigns non-value added requirements and work 
flows to improve management system effectiveness.  
 


(i) NE takes contract action to avoid, eliminate, or redesign non-value added requirements. 
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(j) NE oversight is strategic and focused on results and oversight topics, and priorities are 
commensurate with risk.  
 


(k) Authority is delegated to the lowest level, and flexibility is encouraged in the execution 
of work. 
 


(l) Trust, accountability, transparency, integrity and respect are maintained through all 
organizational levels, through increased communication and integration. 


 
H.0.2 Strategic Objectives and Outcomes 
 
 The Parties’ (DOE and the Contractor) fundamental expectation and intent is to deliver
 science and technology with strategic impact while performing work in a safe, secure,
 effective, efficient, transparent, and accountable manner.  Long-term strategic and program
 goals and objectives are established in the Annual Laboratory Plan with annual Notable
 Outcomes established in the Performance Evaluation and Measurement Plan (PEMP). As the
 lead laboratory for the Office of Nuclear Energy, the Contractor shall utilize a corporate
 approach to managing programs by integrating with other DOE laboratories.  By the end of
 this contract extension, the Contractor shall: 
 


(a) Achieve a positive impact on NE’s strategic objective to revive, revitalize, and expand 
nuclear energy to ensure the reliability and resiliency of baseload power in meeting the 
Nation’s energy needs by: 
 


(1) Advancing research and development of nuclear energy systems through 
private/public partnerships. 


 
(2) Establishing and demonstrating the INL as a national test bed for research, 


development, and demonstration of advanced nuclear energy systems including 
Small Modular Reactors (SMRs). 


 
(3) Progressing to reduce the time and costs associated with development and 


qualification of nuclear materials and fuels. 
 
(4) Establishing a case for a new versatile advanced (fast) test reactor. 
 
(5) Providing NE with technical support for the safe and secure storage, 


transportation, treatment, and/or disposition of existing inventory of civilian and 
defense Spent Nuclear Fuels (SNF) and High-Level Radioactive Waste (HLW).  


 
(6) Achieving consistent high-levels of operational performance including increased 


availability and evaluating the long-term viability of the Advanced Test Reactor 
(ATR) by January 2022. 


 
(7) Developing and executing Transient Reactor Experiment and Test Facility 


(TREAT) experimental and testing program to maximize utilization. 
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(8) Leveraging the INL’s fuel cycle facilities, materials, and expertise to further U.S. 
nonproliferation objectives. 
 


(b) Establish the INL as an enduring control systems cybersecurity innovation capability for 
the Nation by: 
 


(1) Addressing the most critical control systems challenges that require a national 
collaborative, and multidisciplinary teaming environment. 


 
(2) Developing and executing a strategy to accelerate cyber talent pipelines with 


universities, industry agencies, and other collaborators. 
 
(3) Advancing energy infrastructure for both cyber and physical resiliency with DOE 


laboratory and industry partners. 
 
(4) Developing and advancing national defense security solutions to cyber threats in 


critical infrastructure and embedded systems in military platforms. 
 


(c) Transform and integrate advanced manufacturing capabilities for extreme environment 
applications by: 
 


(1) Establishing a manufacturing demonstration with focus on application of 
advanced manufacturing techniques for energy systems components working in 
extreme environments. 


 
(2) Designing, demonstrating, training, and developing workforce on manufacturing 


techniques for nuclear fuels and nuclear reactor components. 
 
(3) Advancing and designing embedded sensors and associated instrumentation to 


increase plant reliability and efficiency. 
 


(d) Demonstrate the viability of integrated energy systems by: 
 


(1) Demonstrating the viability of integrated energy systems in the electricity sector, 
where flexibility is achieved by production of multiple energy products via 
thermal and electrical integration. 


 
(2) Advancing collaborations comprised of universities, national laboratories, and 


private research facilities to demonstrate integrated energy systems. 
 
(3) Developing and demonstrating scalable processes to maximize the value of the 


energy derived from nuclear, renewable, and fossil energy resources, with a focus 
on effective and efficient utilization of limited natural resources and minimization 
of waste streams. 


 
(4) Accelerating integration of transportation and energy storage system solutions. 
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H.0.3 Joint Management of Directives 
 


The Contractor shall work closely with DOE to implement a Joint Directives Review Board
 (JDRB) to oversee and implement contract reforms, which are essential to strengthening the
 effectiveness of the INL to better serve the needs of the Nation.  The JDRB will review
 contract requirements (proposed and modified) to assure greater authority and accountability
 for those closest to and best-informed about the work; application of existing national
 standards, where appropriate; consideration of equivalencies in accordance with clause H.5
 of this section, where appropriate; elimination of burdensome requirements; and
 identification and elimination of contractual redundancies and inconsistencies.  All
 determinations and evaluations of the JDRB will consider the risk of the work performed at
 the INL and the impact on the mission, accountability, public safety, and stewardship of
 assets.  In implementing new or modified requirements, the JDRB shall ensure that mission
 essential functions are not compromised. 
 
H.1 Definitions 
 


“The United States Department of Energy (DOE)” means the same as “United States (U.S.),” 
“the Government,” and “Idaho Operations Office.” 


 
“The Idaho National Laboratory (INL) Contractor” and “the Contractor” means Battelle 
Energy Alliance, LLC. 


 
“The Idaho Cleanup Project (ICP) Contractor” means Fluor Idaho, LLC. 


 
H.2 Reserved 
 
H.3 Reserved 
 
H.4 Contractor Assurance System 
 


(a) The Contractor shall develop a Contractor Assurance System (CAS) that is approved and 
monitored by Contractor Senior Management and by the Contractor’s Board of Directors 
or similar body established to provide oversight of the Contractor.  This CAS, at a 
minimum, shall have the following key attributes: 


 
(1) A comprehensive description of the CAS with risks, key activities, and 


accountabilities clearly identified.  
 
(2) The CAS will be utilized to judge the effectiveness of mission areas, business, 


operational, and safety management system(s). 
 
(3) A method for validating processes.  Third party audits, peer reviews, independent 


assessments and external certification may be used in validating the CAS, but 
these methods do not replace internal assurance systems.  
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(4) Rigorous, risk–based, credible self-assessments, feedback, and improvement 
activities, including utilization of nationally recognized experts, and other 
independent reviews to assess and improve its work process and to carry out 
independent risk and vulnerability studies.  


 
(5) Metrics and targets intended to identify performance/compliance trends.  The 


metrics should be developed with the following attributes: 
 


(i) Benchmarking of key functional areas with other DOE contractors, 
industry, and research institutions.  


 
(ii) Identifying changes that would result in efficient and cost effective 


performance.  
 


(iii) Allowing for correction of negative performance prior to serious negative 
impact to financial, operational, or mission goals. 


 
(6) Processes to gather worker feedback to identify areas for performance 


improvement, lessons learned, and input relative to operational and safety 
improvement efforts.  
 


(7) A process for timely and appropriate communication to the Contracting Officer of 
assurance-related information.  


 
(b) The Contracting Office shall be notified of assurance system changes.  The 


Government will adjust its oversight of this contract based on the results of an 
effective CAS.  


 
H.5 Application of DOE Directives and Alternatives 
 


(a) Performance.  The Contractor shall perform the work of this contract in accordance with 
each of the DOE directives appended to this contract as Section J, Attachment G, until 
such time as the Contracting Officer approves the substitution of an alternative 
procedure, standard, system of oversight, or assessment mechanism resulting from the 
process described below.   
 


(b) Laws and Regulations Excepted.  This clause supplements the requirements in Section 
I, “Laws, Regulations, And DOE Directives,” (DEAR 970.5204-2) for purposes of 
addressing alternatives to DOE directives.  The process described in this clause does not 
affect the application of applicable laws and regulations. 
 


(c) Deviation Processes in Existing Orders.  This clause does not preclude the use of 
deviation processes provided for in existing DOE directives. 
 


(d) Proposal of Alternative.  The Contractor may, at any time during performance of this 
contract, propose an alternative procedure, standard, system of oversight, or assessment 
mechanism to the requirements in a listed directive by submitting to the Contracting 
Officer a signed proposal describing the nature and scope of the alternative procedure, 







Contract No. DE-AC07-05ID14517 
Section H 


Conformed thru Modification No. 421 
 


 
 H-6  


standard, system of oversight, or assessment mechanism (alternative), the anticipated 
benefits, including any cost benefits, to be realized in performance under the contract, 
and a schedule for implementation of the alternate.  The Contractor shall include an 
assurance that the revised alternative is an adequate and efficient means to meet the 
objectives underlying the directive.  Upon request, the Contractor shall promptly provide 
the Contracting Officer any additional information that will aid in evaluating the 
proposal. 
 


(e) Action of the Contracting Officer.  The Contracting Officer shall within sixty (60) 
calendar days: 


 
(1) Deny application of the proposed alternative; 


 
(2) Approve the proposed alternative, with conditions or revisions; 


 
(3) Approve the proposed alternative; or 


 
(4) Provide a date by which a decision shall be made (not to exceed an additional 


sixty (60) calendar days). 
 


(f) Implementation and Evaluation of Performance.  Upon approval in accordance with 
paragraph (e)(2) or (e)(3) above, the Contractor shall implement the alternative.  In the 
case of a conditional approval under paragraph (e)(2) above, the Contractor shall provide 
the Contracting Officer with an assurance statement that the revised alternative is an 
adequate and efficient means to meet the objectives underlying the directive.  This 
statement shall describe any changes to the schedule for implementation.  The Contractor 
shall then implement the revised alternative.  The Government shall evaluate the 
performance of the approved alternative from the Contractor’s scheduled date for 
implementation. 
 


(g) Application of Additional or Modified Directives.  During the performance of the 
contract, the Contracting Officer may notify the Contractor that s/he intends to 
unilaterally add directives not then listed in Section J, Attachment G, entitled “List of 
Applicable DOE Directives (List B),” or make modifications to listed directives.  Within 
thirty (30) calendar days of receipt of that notice, the Contractor may, in accordance with 
paragraph (d) of this clause, propose an alternative procedure, standard, system of 
oversight, or assessment mechanism.  The resolution of such a proposal shall be in 
accordance with the process set out in paragraphs (e) and (f) of this clause.  If an 
alternative proposal is not submitted within the thirty (30) calendar-day period, or, if 
made, is denied by the Contracting Officer under paragraph (e), the Contracting Officer 
may unilaterally add the directive or modification to Section J, Attachment G.  The 
Contractor and the Contracting Officer shall identify and, if appropriate, agree to any 
changes to other contract terms and conditions, including cost and schedule, resulting 
from the addition of the directive or modification. 
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(h) Deficiency and Remedial Action.  If, during performance of this contract, the 
Contracting Officer determines that an alternative procedure, standard, system of 
oversight, or assessment mechanism adopted through the operation of this clause is not 
satisfactory, the Contracting Officer may, at his or her sole discretion, determine that 
corrective action is necessary and require the Contractor to prepare a corrective action 
plan for the Contracting Officer’s approval.  If the Contracting Officer is not satisfied 
with the corrective action taken, the Contracting Officer may direct corrective action to 
remedy the deficiency, including, if appropriate, the reinstatement of the directive.  


 
H.6 Reserved 
 
H.7 Reserved 
 
H.8 Technology Transfer Licensing Program 
 


(a) Licensing Program.  To assist in the commercialization and utilization of inventions and 
technologies developed under the contract, the Contractor shall establish a licensing 
program, whereby waived subject inventions and copyrighted software are moved in an 
expeditious manner into the commercial marketplace by means of appropriate licensing 
agreements.  The licensing program will be administered consistently with the 
Contractor’s contractually obligated technology transfer efforts and the other provisions 
of this contract. 
 
The Contractor shall utilize the Laboratory’s share of royalty revenues and other fees 
obtained pursuant to activities under this clause at the Laboratory consistent with 
paragraph (h) of the Section I clause entitled, “Technology Transfer Mission.”  The 
Contractor agrees to carry out licensing activities in accordance with the export control 
laws and regulations of the U.S.  
 


(b) Royalty Sharing with Inventors.  The Contractor shall establish, subject to the approval 
of the Contracting Officer, a policy for sharing of royalties with inventors. 
 
Where the Contractor has a corporate policy for incentive awards including sharing 
royalties with inventors, or the Contractor is a subsidiary or affiliate and its parent 
corporation has an incentive and royalty sharing policy, the corporate sharing policy may 
be approved by the Contracting Officer for use at the INL. 
 
Whenever any annual invention awards or annual royalty payments to an inventor exceed 
ten percent (10%) of the inventor’s annual base salary, the Contractor shall: 
 


(1) Identify the inventor to the Contracting Officer; 
 


(2) Provide an accounting of time spent by the inventor on private consultations, 
Strategic Partnerships Programs (SPP) projects, and DOE mission work; and 
 


(3) Provide a review of DOE mission work and ensure no conflicts or apparent 
conflicts of interest exist with respect to the inventor. 
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H.9 Third Party Rights 
 
 This contract is not enforceable by, or for the benefit of, and shall create no obligations to,
 any person or entity other than the Parties. 
 
H.10 Option to Take Title to Facilities 
 
 If the Contractor and the Government agree that the Contractor retains title to a facility it
 builds during contract performance, the Government reserves an option to take title to the
 facility (including fixtures and other equipment used in the facility) if the Contractor does not
 complete contract performance for any reason.  If this option is exercised, the Government
 shall, consistent with this contract and any supplemental agreements describing how facility
 construction costs will be shared, negotiate a fair settlement on reimbursement of
 unrecovered facility capital expenses. 
 
H.11 Reserved 
 
H.12 Privacy Act Systems of Records  
 


The Contractor shall design, develop, and operate the following Systems of Records (SOR) 
on individuals to accomplish an agency function pursuant to the Section I clause entitled, 
“Privacy Act” (FAR 52.224-2). 


 
DOE System Number  Title 


 
DOE-05 Personnel Records of Former Contractor Employees 


(This SOR shall include the records of all former 
employees who previously worked for any 
predecessor Contractors at the INL)  


 
DOE-10 Worker Advocacy Records 
 
DOE-11 Emergency Operations Notifications Call List 
 
DOE-15 Intelligence Related Access Authorization 
 
DOE-31    Firearms Qualification Records 
 
DOE-33    Personnel Medical Records 
  
DOE-35    Personnel Radiation Exposure Records 
 
DOE-38    Occupational and Industrial Accident Records 
 
DOE-43    Personnel Security Clearance Files  
 
DOE-48    Security Education and/or Infraction Reports 
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DOE-51    Employee and Visitor Access Control Records 
 
DOE-52 Access Control Records of International Visits, 


Assignments and Employment  
 
DOE-75    Call Detail Records 
 
DOE-77    Physical Fitness Test Records 
 
DOE-81 Counterintelligence Administrative and Analytical 


Records and Reports 
 
DOE-84    Counterintelligence Investigative Records 
 
DOE-88 Epidemiologic and Other Health Studies, Surveys and 


Surveillances 
 


This list may be revised from time to time by written direction from the Contracting Officer.  
Direction from the Contracting Officer is effective immediately and satisfies the listing 
requirement contained in paragraph (a)(1) of the Section I clause entitled, “Privacy Act” 
(FAR 52.224-2). 


 
H.13 Stop Work and Shutdown Authority 
 
 The Section F clause entitled, “Stop Work Order, Alternate I” (FAR 52.242-15), allows only
 the Contracting Officer to stop work or shutdown facilities for reasons other than harm or
 imminent danger to the environment or health and safety of employees and the public. 
 
 Due to the immediate need to stop work where the Contractor’s acts or failures to act cause
 substantial harm or present and imminent danger to the environment or health and safety of
 employees or the public, and DOE employee may exercise the stop work authority
 contemplated in the Section I clause entitled, “Integration of Environment, Safety and Health
 into Work Planning and Execution” (DEAR 970.5223-1). 
 
H.14 Reserved 
 
H.15 Reserved 
 
H.16 Labor Standards 
 
 The Government shall determine the appropriate labor standards that apply to work activities
 in accordance with the Davis-Bacon Act or other applicable labor laws.  When requested by
 the Government, the Contractor shall timely provide information necessary for the
 Government to make the determination.  Once a determination is made, the Contractor is
 responsible for complying with the determination and incorporating appropriate labor
 standards requirements into subcontracts. 
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H.17 Labor Relations; Strikes or Labor Stoppages 
 


(a) The Contractor shall respect the right of employees to self-organize and to form, join or 
assist labor organizations, to bargain collectively through their chosen labor 
representatives, to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and to refrain from any or all of these 
activities. 
 


(b) During the collective bargaining process, the Contractor shall obtain the approval of the 
Contracting Officer before submitting or agreeing to any collective bargaining proposal 
that can be calculated to affect allowable costs under this contract or that could involve 
other items of special interest to the Government. 
 


(c) Consistent with applicable labor laws and regulations, the Contractor shall recognize and 
bargain in good faith with the United Steel Workers (USW), Security Operations 
Specialists Association (SOSA), Amalgamated Transit Union (ATU), and International 
Association of Fire Fighters (IAFF) as the collective-bargaining representative of 
employees performing work that has historically and traditionally been performed and is 
covered in the scopes of these contracts, and negotiate collective bargaining agreements.  
During the collective bargaining process, the Contractor shall obtain the approval of the 
Contracting Officer before proposing or agreeing to changes in any pension or retirement 
income plans or to any other welfare benefit plans. 
 


(d) The Contractor shall promptly notify the Government of any planned or actual strike or 
work stoppage involving its employees or employees of a subcontractor. 


 
H.18 Reserved 
 
H.19 Reserved 
 
H.20 Subcontract Labor Law Application 
 


(a) For all subcontracts for the manufacture or furnishing of supplies subject to the Walsh-
Healey Public Contracts Act (41 U.S.C. 35-45), the Contractor shall follow those 
provisions, requirements and stipulations required by the Act. 
 


(b) For all subcontracts, the principal purpose of which is to furnish services through the use 
of service employees, in excess of $2,500.00, and which are subject to the Service 
Contract Act of 1965, as amended (41 U.S.C. 351, et seq.), the Contractor shall follow 
those provisions, requirements and stipulations required by the Act. 
 


(c) For subcontracts relating to construction, refer to the clause in Section I entitled, 
“Government Facility Subcontract Approval” (DEAR 970.5236-1). 
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H.21 Financial Management System 
 


(a) In addition to those clauses listed elsewhere in this contract, the Contractor shall operate 
and maintain a timely, useful, and reliable financial management system that: 
 


(1) Complies with laws, regulations, and DOE directives/financial reporting 
requirements, including prescribed accounting formats. 
 


(2) Conforms to the U.S. Government Standard General Ledger (SGL), Generally 
Accepted Accounting Principles, Federal Financial Accounting Standards and 
Cost Accounting Standards, except as modified by this contract.  
 


(3) Integrates and reports the financial information for subcontractors.  
 


(4) Plans, develops, monitors, and reports indirect costs by major work 
activity/service area as concurred by DOE.  Provides financial analysis 
capabilities sufficient to model indirect cost rates for planning purposes (budget 
submissions) and execution year actual rates with minimal changes that impact 
program performance and fiscal effectiveness (Impact statements shall be 
prepared for all proposed rate changes impacting the programs). 
 


(5) Allows for the DOE Idaho Operations Office read-only electronic access to 
accounting records and other pertinent systems and databases. 
 


(6) Employs charging practices, policies, and procedures to collect and report 
forecasted and incurred cost.  This proposed work breakdown structure, chart of 
accounts, charging practices, and policies shall be approved by the Government 
before implementation.  Changes to charging practices, including cost accounting 
changes or any other change affecting historical records of projects, require a 
modification of the contract.   
 


(7) Assures funding as provided in the Financial Plan is directly aligned to Task Plan 
activities within the approved baselines (funds will not be provided until the 
baselines are approved by the DOE Idaho Operations Office). 
 


(8) Supports periodic requests, to provide detailed cost element information at the 
institutional level using standard definitions and applications. 


 
(b) These systems shall be compliant with the above standards.  These systems include 


general electronic data processing, budget and planning, purchasing, material, 
compensation, labor/payroll, indirect and other direct cost(s), billing, and estimating.  
Guiding principles for financial management shall be followed. 


 
H.22 Reserved 
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H.23 Project Management System 
 
 The Contractor shall provide a Project Management System that delivers the policies,
 procedures, and tools that assist INL project managers in completing projects on time and
 within budget.  The system will be applied to all projects using a graded approach based upon
 the nature, complexity, risk, size, and sensitivity of the work being performed.  Attributes of
 the system will include the following: 
 


(a) Definition and organization of the workscope; 
 


(b) Planning, scheduling, and cost estimating; 
 


(c) Work authorization; 
 


(d) Performance assessment; 
 


(e) Change management; 
 


(f) Reporting;  
 


(g) Closeout. 
 
H.24 Unallowability of Certain Costs 
 


(a) The following categories of costs are expressly unallowable:  
 


(1) The cost of unauthorized or improper purchases made by Contractor employees.  
Unauthorized or improper purchases are those that are not authorized by the 
clause in Section I entitled, “Contractor Purchasing System” (DEAR 970.5244-
1), or the written direction of the Contracting Officer. 
 


(2) Cost overruns where applicable change control or funds processes at DOE control 
points established in accordance with the approval attributes listed above in 
clause H.23, “Project Management System,” were not followed or the Contractor 
did not obtain prior approval from the Contracting Officer. 


 
(b) Costs made unallowable under this clause shall be subject to the penalty described in 


Section I, clause I.52 entitled, “Penalties for Unallowable Costs” (DEAR 970.5242-1), if 
the Contractor includes those costs in a submission for settlement of cost incurred. 
 


(c) FAR Subpart 31.2, “Contracts with Commercial Organizations,” shall determine the 
allowability of all other costs not addressed by this or other clauses. 


 
(d) This provision does not affect DOE’s rights under other provisions of the contract.  
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H.25 National Environmental Policy Act  
 
 The Contractor shall, early in the planning stage of any proposed activity that may trigger
 agency compliance with the National Environmental Policy Act (NEPA), inform DOE in
 writing of the potential environmental impacts, including any cumulative impacts from other
 proposed or ongoing activities.  The proposed activity may not proceed until all NEPA
 requirements have been satisfied.  DOE NEPA implementing procedures are published at  


10 CFR part 1021. 
 
 The Contractor shall implement all requirements, conditions and mitigation measures
 included in any applicable NEPA decision document, or categorical exclusion upon which a
 NEPA determination is based. 
 
H.26 Withdrawal of Work 
 


(a) The Contracting Officer reserves the right to have any of the work contemplated by 
Section C, “Description/Specifications/Statement of Work,” of the contract performed by 
either another contractor or to have the work performed by the Government employees. 
 


(b) Work may be withdrawn (1) in order for the Government to conduct pilot programs; (2) 
if the Contractor’s estimated cost of the work is considered unreasonable; (3) for less than 
satisfactory performance by the Contractor; or (4) for any other reason deemed by the 
Contracting Officer to be in the best interest of the Government. 


 
(c) If any work is withdrawn by the Contracting Officer, the Contractor agrees to fully 


cooperate with the new performing entity, if applicable, and to provide whatever support 
is required. 


 
H.27 Corporate Home Office Expenses 
 
 No corporate home office expenses of the Contractor are allowable under this contract
 without the prior approval of the Contracting Officer. 
 
H.28 Provisional Payment of Fee/Unearned Fee 
 


(a) The Contractor is authorized to receive a monthly provisional fee payment, not to exceed 
a total of seventy-five percent (75%) of the feel pool established in Section B.2, Table  
B-1, in accordance with the Section I clause entitled, “Payments and Advances, Alternate 
II, Alternate III” (DEAR 970.5232-2). 
 


(b) Except as allowed in the Section I clause entitled, “Total Available Fee: Base Fee 
Amount and Performance Fee Amount, Alternate I, Alternate IV” (DEAR 970.5215-1), 
or as may be expressly stated within the text of a specific fee incentive, unearned fee 
cannot be carried over or used to fund other incentive arrangements of this contract. 
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H.29 INL Site Stabilization Agreement and INEEL Site Construction Jurisdictional 
Procedural Agreement 


 
The Contractor and subcontractor at all tiers shall become signatory to the INL Site 
Stabilization Agreement (SSA) and the INEEL Site Construction Jurisdictional Procedural 
Agreement (SJA).  Copies of both agreements are contained in Section J, Attachment M, 
“Other Site Agreements.”  The SSA applies to Davis-Bacon Act construction performed 
within the geographic confines of the INL.  The SJA applies to construction performed under 
the contract with the DOE Idaho Operations Office.  


 
H.30 Employee Separation  
 
 Employee separations shall be consistent with approved Work Force Restructuring Plans for 
 the INL and with DOE policy. 
 
H.31 Reserved 
 
H.32 Allocation of Responsibilities for Contractor Environmental Compliance Activities 


 This clause allocates the responsibilities of the Government and the Contractor, referred to 
collectively as “the Parties,” for implementing the environmental requirements at facilities 
within the scope of the contract.  In this clause, the term “environmental requirements” 
means requirements imposed by applicable federal, state, and local environmental laws and 
regulations, including, without limitation, statutes, ordinances, regulations, court orders, 
consent decrees, administrative orders or compliance agreements, consent orders, permits, 
and licenses. 


 
(a) Purpose and Scope. 


 
The central purpose of this section is to implement the intent of the Parties that liability 
and responsibility for civil fines or penalties arising from or related to violations of 
environmental requirements be borne by the Party that caused the violation.  This clause 
resolves liability for fines and penalties through the cognizant regulatory authority may 
assess such fine or penalty under either Party or both Parties without regard to the 
allocation of responsibility or liability under this contract.  The allocation of liability for 
such fine or penalty is effective regardless of which Party signs permit applications, 
manifests, reports, or other required documents, is a permittee, or is the named subject of 
an enforcement action or assessment of a fine or penalty. 


 
(b) Enforcement Actions and Liability for Fines and Penalties. 


 
Regardless of which Party to this contract is the named subject of an enforcement action 
for noncompliance with environmental requirements by the cognizant regulatory 
authority, liability for payment of any fine or penalty will be governed by provisions of 
this clause and other clauses related to allowable costs.  If the named subject of an 
enforcement action or assessment of a fine or penalty is the Contractor, the Contractor 
may seek reimbursement from the Government; and the Government shall determine 
whether the cost of the fine or penalty is reimbursable pursuant to the provisions of this 
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contract and reimburse the Contractor when appropriate.  If the named subject of an 
enforcement action or assessment of a fine or penalty is the Government and the fine or 
penalty would not otherwise be reimbursable under the allowable cost and preexisting 
conditions provisions of this contract if the Contractor was the named subject of the 
enforcement action, the Contractor shall either pay the fine or penalty or reimburse the 
Government (if it pays the fine or penalty).   


 
(c) Signature of Permit Applications and other Regulatory Documents. 


 
(1) Consistent with the Section I clause entitled, “Laws, Regulations and DOE 


Directives” (DEAR 970.5204-2), the Contractor shall obtain any licenses, 
permits, other approvals or authorizations for conducting activities at the INL.  
The Contractor is responsible for complying with all permits, licenses, 
certifications, authorizations, and approvals from federal, state and local 
regulatory agencies that are necessary for operations under this contract 
(hereinafter referred to collectively as “permits”).  Except as specifically provided 
in the section and to the extent not prohibited by law or cognizant regulatory 
authority, the Contractor (or, if applicable, its subcontractors) shall be the sole 
applicant for any such permits required for its activities.  The Contractor shall 
take all appropriate actions to obtain transfer of existing permits, and the 
Government shall use all reasonable means to facilitate the transfer of existing 
permits.  If the Government determines it is appropriate or if the Government is 
required by cognizant regulatory authority to sign permit applications, the 
Government may elect to sign as owner or similar designation, but the Contractor 
(or, if applicable, its subcontractors) must also sign as operator or similar 
designation reflecting their responsibility under the permit unless the Government 
waives this requirement in writing. 
 


(2) The Contractor shall submit to the Government for review and comment all 
permit applications, reports, or other documents required to be submitted to the 
cognizant regulatory authorities.  Such draft documents shall be provided to the 
Government, within a timeframe identified by the Government, sufficient to 
allow substantive review and comments within such timeframe.  When providing 
the Government with documents that are to be signed or co-signed by the 
Government, the Contractor shall accompany such document with a certification 
statement, signed by the appropriate company officer, attesting to the 
Government that the document has been prepared in accordance with all 
applicable requirements and the information is, to the best of their knowledge and 
belief, true, accurate and complete. 


 
(3) Except as specifically provided in this clause and to the extent not prohibited by 


law or cognizant regulator authority, the Contractor (or, if applicable, its 
subcontractors) shall be the signatory for reports, hazardous waste manifests, and 
other similar documents required under environmental permits or applicable 
environmental laws and regulations. 
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(d) The Contractor shall maintain clear lines of authority and accountability regarding 
compliance with environmental requirements.  At minimum, the Contractor shall have a 
single point of accountability at the site-area level (e.g., Advanced Test Reactor 
Complex, Materials and Fuels Complex, Special Manufacturing Complex, Central 
Facilities Area and Research Education Campus) for all activities at those facilities.  The 
Contractor may further delegate responsibility for individual buildings, permitted 
facilities, or similar discrete units provided there is adherence to the principle point of 
accountability. 


 
H.33 Preservation of Antiquities, Wildlife and Land Areas 
 


(a) Federal law provides for the protection of antiquities located on land owned or controlled 
by the U.S. Government.  Antiquities include Indian graves or campsites, relics, and 
artifacts.  The Contractor shall control the movements of its personnel and subcontractor 
personnel to ensure that any existing antiquities discovered thereon are not to be 
disturbed or destroyed by such personnel.  The Contractor shall report the existence of 
any antiquities so discovered to the Contracting Officer or appropriate Contracting 
Officer Representative. 
 


(b) The Contractor shall exercise reasonable care in the preservation of native vegetation.  If 
vegetation must be removed for programmatic, survey, or construction purposes, the 
disturbed soil shall be revegetated or stabilized, as appropriate to discourage 
establishment of non-native vegetation.  The Contractor will maintain a tracking method 
of the disturbed and revegetated areas, revegetate disturbed areas with native species, 
plant/restore sage brush for large disturbances, and prepare an annual report for DOE.  In 
addition, the Contractor shall maintain an effective invasive plant species management 
program. 
 


(c) The Contractor shall exercise reasonable care in the protection of wildlife on the INL site. 
 


(d) The Contractor shall comply with the requirements of the “Candidate Conservation 
Agreement for Greater Sage-Grouse (Centroucercus Urophasianus) on the Idaho National 
Laboratory Site” developed cooperatively by the U.S. DOE Idaho Operations Office and 
the U.S. Fish and Wildlife Service, September 2014.  


 
H.34 Reserved 
 
H.35 Small Business Subcontracting Plan 
 


The Small Business Subcontracting Plan submitted and approved by the Contracting Officer 
at the time of contract award is incorporated into this contract as Section J, Attachment J. 
Required annual plans and any revisions to plans shall be approved by the Contracting 
Officer and incorporated in the contract by a separate contract modification.  Plans shall 
provide consideration for local and Idaho businesses. 
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H.36 Legal Management Plan 
 


(a) The Contractor shall submit a Legal Management Plan in accordance with 10 CFR part 
719, “Contractor Legal Management Requirements,” and include the items set forth in  
10 CFR part 719.10, to the Contracting Officer for approval within sixty (60) calendar 
days of the contract award date. 
 


(b) The Plan shall describe the Contractor’s practices for managing legal costs and matters 
for which it procures the services of retained legal counsel.  Once approved by the 
Contracting Officer, the Plan, as well as applicable regulations and contract provisions 
form the basis for approvals by the Contracting Officer to reimburse litigation and other 
legal expenses.  The Plan may be revised from time to time to conform to legal 
management rules or policies established by DOE. 


 
H.37 Responsibility for Existing Contractual and Other Agreements 
 
 The Contractor shall accept transfer of and assume responsibility and accountability for
 assignment of existing commercial and regulatory obligations of incumbent contractors. 


 
H.38 Reserved 
  
H.39 Reserved 
 
H.40 Business Unit 
 
 The work performed under this contract shall be conducted by a separate business unit  


(separate corporation, division, segment, joint venture, etc.) that shall be totally
 responsible for all contract activities and shall present one face to the Government. 
 
H.41 Performance Guarantee 
 


If the Contractor is an entity that has been solely created for the purpose of performing this 
contract, the Performance Guarantee contained in Section L, Appendix 6 must be signed and 
is incorporated into this contract in Section J, Attachment C.  Where this requirement applies, 
the Performance Guarantee must be signed by all parent companies, members, partners, or 
other similar parent entities that have ownership or management rights over the Contractor.  
Each entity that signs a Performance Guarantee assumes joint and several liability for the 
performance of the contract.  In the event any of the signatories to the Performance 
Guarantee enters into proceedings related to bankruptcy, whether voluntary or involuntary, 
the Contractor agrees to furnish written notification of the bankruptcy to the Contracting 
Officer. 


 
H.42 Representations, Certifications, and Other Statements of the Offeror 
 
 The Representations, Certifications, and Other Statements of the Offeror submitted with the
 Contractor’s offer for this contract are, be reference, incorporated in and made a part of this
 contract. 
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H.43 Responsible Corporate Official 
  
 The Government may contact, as necessary, the single responsible official identified below
 (who is at a level above the Contractor).  The official is accountable for the Contractor’s
 performance and the person the Government will look to on performance issues.  Should the
 responsible official change during the contract, the Contractor shall promptly notify the
 Government of the change. 
 
   Ronald D. Townsend 
   Executive Vice President of Global Laboratory Operations 
   Battelle Memorial Institute 
   505 King Avenue, Columbus OH 43201 
   Tel: (614) 424-5200 
   Fax: (614) 458-5200 
   townsendr@battelle.org 
 
H.44 Conflicts of Interest Compliance Plan 
 


The Contractor shall maintain a Conflicts of Interest (COI) Compliance Plan.  The Plan shall 
address the Contractor's approach for adhering to the contract provision clause I.09 entitled, 
“Organizational Conflicts of Interest, Alternate I” (DEAR 952.209-72), and describe its 
procedures for aggressively self-identifying and resolving both organizational and employee 
conflicts of interest.  The overall purpose of the Plan is to demonstrate how the Contractor 
will assure that its operations meet the highest standards of ethical conduct, and how its 
assistance and advice are impartial and objective.  The Plan shall specifically address: 
 
(a) How COI issues will be identified and resolved during contract performance; 


 
(b) How the Contractor will ensure its workforce is aware of and complies with COI 


requirements;  
 
(c) How the Contractor will ensure that the activities of parent and affiliated companies are 


consistent with its Plan. 
 
(d) How the Contractor will protect confidential, proprietary or sensitive information. 


 
H.45 Definitions of Unusually Hazardous or Nuclear Risk for FAR Clause 52.250-1 


Indemnification under Pub. Law. No. 85-804  
 


(a) The term “a risk defined in this contract as unusually hazardous or nuclear” as used in the 
Section I clause entitled,  “Indemnification Under Pubic Law 85-804” (FAR 52.250-1),   
means the risk of legal liability to third parties (including legal costs as defined in 
paragraph jj of Section 11 of the Atomic Energy Act of 1954, as amended (42 U.S.C. 
Section 2014 jj, notwithstanding the fact that the claim or suit may not arise under 
Section 170 of said Act) arising from actions or inactions in the course of the following 
performed by the Contractor under this contract: 
 



mailto:townsendr@battelle.org
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(1) Assistance in the redesign of research and test reactors outside the United States 
under the Reduced Enrichment for Research and Test Reactors (RERTR) 
program (including but not limited to that performed pursuant to the contract 
between the University of Chicago and the Russian Research and Development 
Institute of Power Engineering (RRDIPE), dated January 17, 1995, and any 
extension thereto), so that the reactors can use low rather than high-enriched 
uranium and thus reduce the potential for the loss or diversion of high-enriched 
uranium.  
 


(2) Assistance in nuclear materials protection, control and accounting (MPC&A) 
technical support to the DOE with respect to nonproliferation activities involving 
nuclear material outside the United States, such as establishing safeguard systems 
to prevent diversion of nuclear material or preventing the unauthorized import or 
export of nuclear material, including but not limited to: 
 


(i) DOE’s MPC&A activities in Ukraine under the Agreement between the 
Department of Defense of the United States of America and the Ukraine 
State Committee on Nuclear and Radiation Safety Concerning 
Development of State Systems of Control, Accounting and Physical 
Protection of Nuclear Material to Promote the Prevention of Nuclear 
Weapons Proliferation from Ukraine, dated December 18, 1993, and any 
extension thereto; 
 


(ii) DOE’s MPC&A activities in Belarus under the Agreement between the 
Department of Defense of the United States of America and the Ministry 
of Defense of the Republic of Belarus Concerning Control, Accounting 
and Physical Protection of Nuclear Material to Promote the Prevention of 
Nuclear Weapons Proliferation, dated June 23, 1995, and any extension 
thereto; 
 


(iii) DOE’s MPC&A activities in Kazakhstan under the Agreement between 
the Department of Defense of the United States of America and the 
Ministry of Defense of the Republic of Kazakhstan Concerning Control, 
Accounting and Physical Protection of Nuclear Material to Promote the 
Prevention of Nuclear Weapons Proliferation, dated December 13, 1993, 
and any extension thereto; 
  


(iv) DOE's MPC&A activities in Russia under the Agreement between the 
Department of Defense of the United States of America and the Ministry 
of the Russian Federation for Atomic Energy Concerning Control, 
Accounting and Physical Protection of Nuclear Material, dated September 
2, 1993, and any extension thereto; and 
 


(v) DOE’s MPC&A activities in the Baltic States of Latvia and Lithuania and 
in Uzbekistan under the Coordinated Technical Support Plans (CTSP), 
and any extension thereto for the states of the former Soviet Union as 
supported by the member states of the Atomic Energy Agency. 
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(3) Assistance in the DOE’s activities under the Russian Research Reactor Fuel 
Return (RRRFR) Program to repatriate Russian-origin highly-enriched uranium 
(HEU) nuclear materials from research reactors outside the United States, such as 
assistance with project planning and management, technical support, and 
contracting for the preparation, loading, and transportation of HEU nuclear 
materials and spent nuclear fuel from countries outside the United States to the 
Russian Federation, and the processing, conditioning, and storage of HEU nuclear 
materials, spent nuclear fuel, and associated waste streams within the Russian 
Federation. 
 


(4) Participation in tasks or activities by the Contractor or its subcontractors on or 
after March 11, 2011 that is directed or authorized by the U.S. DOE or the U.S. 
DOE National Nuclear Security Administration as an element of activities taken 
in response to the Japanese earthquake and tsunami, including efforts to address 
and assess damage to nuclear power plants and potential radioactive releases from 
these plants now and in the future. 
 


(5) As requested or approved by the President of the United States, the Secretary of 
Energy, the Deputy Secretary of Energy, or the Under Secretary for Nuclear 
Security, non-proliferation, emergency response, antiterrorism, and similar 
critical national security activities involving the use, detection, identification, 
assessment, control, containment, dismantlement, characterization, packaging, 
transportation, movement, storage, or disposal of nuclear, radiological, chemical, 
biological or explosive materials, facilities, and/or devices; provided that the 
activity relates to materials that are weapons usable or otherwise have the 
potential for mass destruction and further provided that the request or approval 
specifically makes the indemnity provided by this clause applicable to that 
particular activity. 


 
(b) The unusually hazardous or nuclear risks described above are indemnified only to the 


extent that they are not covered by the Price Anderson Act, Section 170d of the Atomic 
Energy Act , as amended (42 U.S.C. Section 2210d), or where the indemnification 
provided by the Price Anderson Act is limited by the restriction on public liability 
imposed by Section 170e of the Atomic Energy Act , as amended (42 U.S.C. Section 
2210e), to an amount which is not sufficient to provide complete indemnification for the 
legal liability to which the Contractor is exposed. 
 


(c) For purpose of this section H.45, the term “Contractor” means: 
 


(1) Battelle Energy Alliance, LLC (BEA) 
 


(2) BEA’s Member Company: Battelle Memorial Institute, Inc. 
 


(3) BEA’s Teaming Subcontractors: BWX Technologies, Inc. and  
AECOM Energy & Construction, Inc. 


 
H.46 Reserved 
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H.47 Implementation of ITER Agreement Annex on Information and Intellectual Property 
 


(a) The Contractor agrees to be subject to the Agreement on the establishment of the 
International Thermonuclear Experimental Reactor (ITER) International Fusion Energy 
Organizational for the joint implementation of the ITER Project (the ITER Agreement).  
Specifically, and without limitation, subject inventions and data produced in the 
performance of this contract and subcontracts related to the ITER Project are subject to 
the license rights and other obligations provided for in the ITER Agreement’s Annex on 
Information and Intellectual Property (the Annex) attached under Section J, Attachment 
P, “List of Documents, Exhibits and Other Attachments,” of this contract. 
 


(b) Background Intellectual Property of the Contractor, as defined in the Annex, is also 
subject to the provisions of the ITER Agreement.  In particular, and under certain 
circumstances, the Contractor shall use its best efforts to identify Background Intellectual 
Property (including patents and data) and grant a nonexclusive license in certain 
Background Intellectual Property to the Parties to the ITER Agreement (Members) for 
commercial fusion use.  However, in individual cases and for good cause shown in 
writing, the requirement for such a license may be waived by DOE. 
 


(c) Further, in accordance with Annex, intellectual property generated by Contractor 
employees, who are designated as seconded staff to the ITER Organization, shall be 
owned by the ITER Organization; and the Contractor gets no rights to such intellectual 
property except those rights provided to the Contractor by the Government as a result of 
the Government being a member of the ITER Organization. The Contractor agrees that 
Contractor employee agreements will be suitably modified as necessary to effectuate this 
provision and that employees will be required to execute a separate secondment 
agreement with the ITER Organization. 
 


(d) The Government may provide to each ITER Member, as defined in the ITER Agreement, 
the right, for non-commercial uses, to translate, reproduce, and publicly distribute data 
produced in the performance of this contract.  The Contractor will deliver, at a minimum, 
to DOE, copies of all ITER-related peer-reviewed manuscripts provided to scientific and 
technical journal publishers, which may then be distributed to Members in accordance 
with the ITER Agreement.  The Contractor agrees that the ITER Organization may 
impose a different delivery requirement to be in compliance with this paragraph and that, 
if so, the Contractor agrees that this paragraph may be suitably modified to be in 
accordance with the ITER Agreement. 
 


(e) The Contractor shall include the ITER patent and data rights clauses transmitted to the 
Contractor from the U.S. ITER Project Office, suitably modified to identify the Parties, in 
all subcontracts related to ITER, at any tier, for experimental, developmental, 
demonstration, or research work, and in subcontracts in which technical data or computer 
software is expected to be produced or in subcontracts that contain a requirement for 
production or delivery of data. 


 
H.48 Reserved 
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H.49 Employee Compensation: Pay and Benefits 
 


(a) Contractor Employee Compensation Plan 
 
The Contractor shall develop, implement, and maintain a Contractor Employee 
Compensation Plan. 


 
A description of the Contractor Employee Compensation Program should include the 
following components: 
 


(1) Philosophy and strategy for all pay delivery programs. 
 


(2) System for establishing a job-worthy hierarchy. 
 


(3) Method for relating internal job-worthy hierarchy to the external market. 
 


(4) System that links individual and/or group performance to compensation 
decisions. 
 


(5) Method for planning and monitoring the expenditure of funds. 
 


(6) Method for ensuring compliance with applicable laws and regulations. 
 


(7) System for communicating the program to the employees. 
 


(8) System for internal controls and self-assessment. 
 


(9) System to ensure that reimbursement of compensation, including stipends, for 
employees who are on joint appointments with a parent or other organization 
shall be on a pro-rated basis. 


 
(b) Total Compensation System 


 
The Contractor shall develop, implement, and maintain formal policies, practices, and 
procedures to be used in the administration of its compensation system consistent with 
FAR 31.205-6 and DEAR 970.3102-05-6, “Compensation for Personal Services.”  The 
Contractor’s total compensation system shall be fully documented, consistently applied, 
and acceptable to the Contracting Officer.  Costs incurred in implementing the total 
compensation system shall be consistent with the Contractor’s documented Contractor 
Employee Compensation Plan. 
 


(c) Reports and Information 
 
The Contractor shall provide the Contracting Officer with the following reports and 
information with respect to pay and benefits provided under this contract: 
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(1) An Annual Contractor Salary-Wage Increase Expenditure Report to include, at a 
minimum, Compensation Increase Plan (CIP)-based breakouts for merit, 
promotion, variable pay, special adjustments, and structure movements for each 
pay structure showing actual against approved amounts; and planned distribution 
of funds for the following year. 
 


(2) A list of the top five (5) most highly compensated executives as defined in  
FAR 31.205-6(p)(4)(ii) and their total cash compensation at the time of contract 
award, and the time of any subsequent change to their total cash compensation.  
This should be the same information provided to the System for Award 
Management (SAM) per FAR 52.204-10. 


 
(3) An Annual Compensation and Benefits Report no later than March 1 of each 


year. 
 


(d) Pay and Benefits Program 
 


(1) Market-Based Approach 
 
The Contractor has established a total pay and benefits package for all employees, 
which provides for market-based retirement and medical benefit plans that are 
competitive with the industry from which the Contractor recruits its employees 
and in accordance with contract requirements.  However, employees scheduled to 
work fewer than twenty (20) hours per week (notwithstanding, state or federal 
laws to the contrary) receive only those benefits required by law.  Employees are 
eligible for benefits, subject to the terms, conditions, and limitations of each 
benefit program. 
 


(2) Cash Compensation 
 


(i) The Contractor shall submit the following information, as applicable, to 
the Contracting Officer for a determination of cost allowability for 
reimbursement under the contract: 
 


(A) Any proposed major compensation program design changes prior 
to implementation. 
 


(B) Variable pay programs/incentives.  If not already authorized 
under Appendix A of the contract, a justification shall be provided 
with proposed costs and impacts to budget, if any. 
 


(C) In the absence of Departmental policy to the contrary (e.g., 
Secretarial pay freeze), a Contractor that meets the criteria, as set 
forth below, is not required to submit a CIP request to the 
Contracting Officer for an advance determination of cost 
allowability for a Merit Increase fund or Promotion/Adjustment 
fund: 
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(I) The Merit Increase fund does not exceed the mean 
percent increase included in the annual Departmental 
guidance providing the WorldatWork Salary Budget 
Survey’s salary increase projected for the CIP year.  The 
Promotion/Adjustment fund does not exceed one 
percent (1%) in total. 
 


(II) The budget used for both Merit Increase funds and 
Promotion/Adjustment funds shall be based on the 
payroll for the end of the previous CIP year. 
 


(III) Salary structure adjustments projected for the CIP year 
and communicated through the annual Department CIP 
guidance. 
 


(IV) Note: No later than the first day of the CIP cycle, 
Contractors must provide notification to the Contracting 
Officer of planned increases and position to market data 
by mutually agreed-upon employment categories.  No 
presumption of allowability will exist for employee job 
classes that exceed market position. 
 


(D) If the Contractor does not meet the criteria included in (C) above, 
a CIP must be submitted to the Contracting Officer for an advance 
determination of cost allowability.  The CIP should include the 
following components and data: 
 


(I) Comparison of average pay to market average pay. 
 


(II) Information regarding surveys used for comparison. 
 


(III) Aging factors used for escalating survey data and 
supporting information. 
 


(IV) Projection of escalation in the market and supporting 
information. 
 


(V) Information to support proposed structure adjustments, 
if any. 
 


(VI) Analysis to support special adjustments. 
 


(VII) Funding request for each pay structure to include 
breakouts of merit, promotions, variable pay, special 
adjustments, and structure movements.  (a) The 
proposed plan totals shall be expressed as a percentage 
of the payroll for the end of the previous CIP year; (b) 
all pay actions granted under the CIP are fully charged 
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when they occur regardless of time of year in which the 
action transpires and whether the employee terminates 
before year end; (c) specific payroll groups (e.g., 
exempt, nonexempt) for which CIP amounts are 
intended shall be defined by mutual agreement between 
the Contractor and the Contracting Officer; (d) the 
Contracting Officer may adjust the CIP amount after 
approval based on major changes in factors that 
significantly affect the plan amount (for example, in the 
event of a major reduction in force or significant ramp-
up). 
 


(VIII) A discussion of the impact of budget and business
 constraints on the CIP amount. 
 


(IX) Comparison of pay to relevant factors other than market 
average pay. 


 
(E) After receiving DOE CIP approval or if criteria in (d)(2)(i)(C)  


was met, Contractors may make minor shifts up to ten percent 
(10%) of approved CIP funds by employment category 
(scientist/engineer, administrative, exempt, nonexempt, etc.) 
without obtaining DOE approval. 
 


(F) Individual compensation actions for the top Contractor officials 
(e.g., Laboratory Director/Plant Manager or equivalent) and Key 
Personnel are not included in the CIP.  For those Key Personnel 
included in the CIP, DOE will approve salaries upon the initial 
contract award and when Key Personnel are replaced during the 
life of the contract.  DOE will have access to all individual salary 
reimbursements.  This access is provided for transparency; DOE 
will not approve individual salary actions (except as previously 
stated). 


 
(ii) The Contracting Officer’s approval of individual compensation actions 


will be required only for the top Contractor officials (e.g., Laboratory 
Director/Plant Manager or equivalent) and Key Personnel as stated in 
(d)(2)(i)(F)  above.  The base salary reimbursement level for the top 
Contractor officials establishes the maximum allowable base salary 
reimbursement under the contract.  Unusual circumstances may require a 
deviation for an individual on a case-by-case basis.  Any such deviations 
must be approved by the Contracting Officer. 
 


(iii) Severance Pay is not payable to an employee under this contract if the 
employee: 
 


(A) Voluntarily separates, resigns, or retires from employment; 
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(B) Is offered employment with a successor/replacement contractor; 
 


(C) Is offered employment with a parent or affiliated company; 
 


(D) Is discharged for cause; or 
 


(E) Is a key person identified in Section J, Attachment D, “List of Key 
Personnel.” 
 


(iv) Service Credit for purposes of determining severance pay does not 
include any period of prior service for which severance has been 
previously paid through a DOE cost-reimbursement contract. 
 


(e) Pension and Other Benefit Programs 
 


(1) No presumption of allowability will exist when the Contractor implements a new 
benefit plan, or makes changes to existing benefit plans that increase costs or are 
contrary to Departmental policy or written instruction or until the Contracting 
Officer makes a determination of cost allowability for reimbursement for new or 
changed benefit plans.  Changes shall be in accordance with and pursuant to the 
terms and conditions of the contract.  Advance notification, rather than approval, 
is required for changes that do not increase costs and are not contrary to 
Departmental policy or written instruction. 
 


(2) All costs (including administration) associated with the site Defined Benefit 
Pension Plan will be split so that the INL share is forty-seven percent (47%), and 
the ICP share is fifty-three percent (57%).  All costs (including administration) 
associated with the Medical and Welfare Benefits Program for retirees as of 
January 31, 2005, will be split so that the INL share is forty-seven percent (47%), 
and the ICP share is fifty-three percent (53%). 
 


(3) Cost reimbursement for employee pension and other benefit programs sponsored 
by the Contractor will be based on the Contracting Officer’s approval of 
Contractor actions pursuant to an approved “Employee Benefits Value Study” 
and an “Employee Benefits Cost Survey Comparison” as described below. 
 


(4) Unless otherwise stated, or as directed by the Contracting Officer, the Contractor 
shall submit the studies required in paragraphs (i) and (ii) below.  The studies 
shall be used by the Contractor in calculating the cost of benefits under existing 
benefit plans.  An Employee Benefits Value (Ben-Val) Study Method using no 
less than fifteen (15) comparator organizations and an Employee Benefits Cost 
Survey Comparison method shall be used in this evaluation to establish an 
appropriate comparison method.  In addition, the Contractor shall submit updated 
studies to the Contracting Officer for approval prior to the adoption of any change 
to a pension or other benefit plan that increases costs. 
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(i) The Ben-Val, every two (2) years for each benefit tier (e.g., group of 
employees receiving a benefit package based on date of hire), which is an 
actuarial study of the relative value (RV) of the benefits programs offered 
by the Contractor to employees measured against the RV of benefit 
programs offered by the Contracting Officer approved comparator 
companies.  To the extent that the value studies do not address 
postretirement benefits other than pensions, the Contractor shall provide  
a separate cost and plan design data comparison for the postretirement 
benefits other than pensions using external benchmarks derived from 
nationally recognized and Contracting Officer approved survey sources. 


 
(ii) An Employee Benefits Cost Study Comparison, annually for each benefit 


tier that analyzes the Contractor’s employee benefits cost for employees 
as a percent of payroll and compares it with the cost as a percent of 
payroll, including geographic adjustments, reported by the U.S. 
Department of Labor’s Bureau of Labor Statistics or other Contracting 
Officer approved broad based national survey. 
 


(5) When the net benefit value exceeds the comparator group by more than five 
percent (5%), the Contractor shall submit a corrective action plan to the 
Contracting Officer for approval, unless waived in writing by the Contracting 
Officer. 
 


(6) When the benefit costs as a percent of payroll exceeds the comparator group by 
more than (5%) five percent, when and if required by the Contracting Officer, the 
Contractor shall submit an analysis of the specific plan costs that result in or 
contribute to the percent of payroll exceeding the costs of the comparator group 
and submit a corrective action plan to achieve conformance if directed by the 
Contracting Officer. 
 


(7) Within two (2) years , or a longer period as agreed to between the Contractor and 
the Contracting Officer, of the Contracting Officer acceptance of the Contractor's 
corrective action plan, the Contractor shall align employee benefit programs with 
the benefit value and the cost as a percent of payroll in accordance with its 
corrective action plan. 
 


(8) The Contractor may not terminate any benefit plan during the term of the contract 
without the prior approval of the Contracting Officer. 
 


(9) Cost reimbursement for postretirement benefits other than pensions (PRBs) is 
contingent on DOE-approved service eligibility requirements for PRB that shall 
be based on a minimum period of continuous employment service not less than  
five (5) years under a DOE cost reimbursement contract(s) immediately prior to 
retirement.  Unless required by federal or state law, advance funding of PRBs is 
not allowable. 
 


(10) Each Contractor will respond to quarterly data calls issued through iBenefits, or 
its successor system. 
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(f) Establishment and Maintenance of Pension Plans for which DOE Reimburses Costs 
 


(1) Employees working for the Contractor shall only accrue credit for service under 
this contract after the date of the contract award date. 
 


(2) Except for Commingled Plans in existence as of the effective date of the contract, 
any pension plan maintained by the Contractor for which DOE reimburses costs 
shall be maintained as a separate pension plan distinct from any other pension 
plan that provides credit for service not performed under a DOE cost 
reimbursement contract.  When deemed appropriate by the Contracting Officer, 
Commingled Plans shall be converted to Separate Plans at the time of new 
contract award, or the extension of a contract. 


 
(g) Basic Requirements 


 
The Contractor shall adhere to the requirements set forth below in the establishment and 
administration of pension plans that are reimbursed by DOE pursuant to cost 
reimbursement contracts for management and operation of DOE facilities and pursuant to 
other cost reimbursement facilities contracts.  Pension plans include Defined Benefit and 
Defined Contribution plans. 
 


(1) The Contractor shall become a sponsor of the existing pension and other benefit 
plans (or comparable successor plans); including other PRB plans, as applicable, 
with responsibility for management and administration of the plans.  The 
Contractor shall be responsible for maintaining the qualified status of those plans 
consistent with the requirements of the Employee Retirement Income Security 
Act (ERISA) and the Internal Revenue Code (IRC).  The Contractor shall carry 
over the length of service credit and leave balances accrued as of the date of the 
Contractor’s assumption of contract performance. 
 


(2) Each Contractor Defined Benefit and Defined Contribution pension plan shall be 
subjected to a limited-scope audit annually that satisfies the requirements of 
ERISA Section 103, except that every third year the Contractor must conduct a 
full-scope audit of defined benefit plan(s) satisfying ERISA Section 103.  
Alternatively, the Contractor may conduct a full-scope audit satisfying ERISA 
Section 103 annually.  In all cases, the Contractor must submit the audit results to 
the Contracting officer.  In years in which a limited scope audit is conducted, the 
Contractor must provide the Contracting Officer with a copy of the qualified 
trustee or custodian’s certification regarding the investment information that 
provides the basis for the plan sponsor to satisfy reporting requirements under 
ERISA Section 104. 
 
While there is no requirement to submit a full-scope audit for Defined 
Contribution plans, contractors are responsible for maintaining adequate controls 
for ensuring that Defined Contribution plan assets are correctly recorded and 
allocated to plan participants. 
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(3) For existing Commingled Plans, the Contractor shall maintain and provide annual 
separate accounting of DOE liabilities and assets as for a Separate plan. 
 


(4) For existing Commingled Plans, the Contractor shall be liable for any shortfall in 
the plan assets caused by funding or events unrelated to DOE contracts. 
 


(5) The Contractor shall comply with the requirements of ERISA if applicable to the 
pension plan and any other applicable laws. 
 


(6) The Pension Management Plan (PMP) shall include a discussion of the 
Contractor’s plans for management and administration of all pension plans 
consistent with the terms of the contract.  The PMP shall be submitted in the 
iBenefits system, or its successor system no later than January 31 of each 
applicable year.  A full description of the necessary reporting will be provided in 
the annual management plan data request.  Within sixty (60) days after the date of 
the submission, appropriate Contractor representatives shall participate in a 
conference call to discuss the Contractor’s PMP submission and any other current 
plan issues or concerns.  


 
(h) Reimbursement of Contractors for Contributions to Defined Benefit Pension Plans 


 
(1) Contractors that sponsor single employer or multiple employer Defined Benefit 


pension plans will be reimbursed for the annual required minimum contributions 
under ERISA, as amended by the Pension Protection Act (PPA) of 2006 and any 
other subsequent amendments. 
 
Reimbursement above the annual minimum required contribution will require 
prior approval of the Contracting Officer.  Minimum required contribution 
amounts will take into consideration all pre-funding balances and funding 
standard carryover balances.  Early in the fiscal year but no later than the end of 
November, the Contractor requesting above the minimum may submit/update a 
business case for funding above the minimum if preliminary approval is needed 
prior to the PMP process.  The business case shall include a projection of the 
annual minimum required contribution and the proposed contribution above the 
minimum.  The submission of the business case will provide the opportunity for 
the Department to provide preliminary approval, within thirty (30) days after 
contractor submission, pending receipt of final estimates, generally after January 
1 of the calendar year.  Final approval of funding will be communicated by the 
Head of Contracting Activity when discount rates are finalized and it is known 
whether there are any budget issues with the proposed contribution amount. 


 
(2) Contractors that sponsor multi-employer Defined Benefit pension plans will be 


reimbursed for pension contributions in the amounts necessary to ensure that the 
plans are funded to meet the annual minimum requirement under ERISA, as 
amended by the PPA.  However, reimbursement for pension contributions above 
the annual minimum contribution required under ERISA, as amended by the 
PPA, will require prior approval of the Contracting Officer and will be considered 
on a case-by-case basis.  Reimbursement amounts will take into consideration all 
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pre-funding balances and funding standard carryover balances.  Early in the fiscal 
year but no later than the end of November, the Contractor requesting above the 
minimum may submit/update a business case for funding above the minimum if 
preliminary approval is needed prior to the PMP process.  The business case shall 
include a projection of the annual minimum required contribution and the 
proposed contribution above the minimum.         
                                                                                                                                                                                                      
The submission of the business case will provide the opportunity for the 
Department to provide preliminary approval, within thirty (30) days after 
Contractor submission, pending receipt of final estimates, generally after January 
1 of the calendar year.  Final approval of funding will be communicated by the 
Head of Contracting Activity when discount rates are finalized and it is known 
whether there are any budget issues with the proposed contribution amount. 


 
(i) Reporting Requirements for Designated Contracts 


 
The following reports shall be submitted to DOE as soon as possible after the last day of   
the plan year by the Contractor responsible for each designated pension plan funded by 
DOE but no later than the dates specified below: 
 


(1) Actuarial Valuation Reports.  The annual actuarial valuation report for each 
DOE-reimbursed pension plan and when a pension plan is commingled, the 
Contractor shall submit separate reports for DOE’s portion and the plan total by 
the due date for filing IRS Forms 5500. 
 


(2) Forms 5500.  Copies of IRS Forms 5500 with schedules for each DOE-funded 
pension plan, no later than that submitted to the IRS. 
 


(3) Forms 5300.  Copies of all forms in the 5300 series submitted to the IRS that 
document the establishment, amendment, termination, spin-off, or merger of a 
plan submitted to the IRS. 


 
(j) Changes to Pension Plans 


 
At least sixty (60) days prior to the adoption of changes to a pension plan, the Contractor 
shall submit the information required below, to the Contracting Officer.  The Contracting 
Officer must approve plan changes that increase costs as part of a determination as to 
whether the costs are deemed allowable pursuant to FAR 31.205-6, as supplemented by 
DEAR 970.3102-05-6. 
 


(1) For proposed changes to pension plans and pension plan funding, the Contractor 
shall provide the following to the Contracting Officer: 
 


(i) A copy of the current plan document (as conformed to show all prior plan 
amendments), with the proposed new amendment indicated in 
redline/strikeout; 
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(ii) An analysis of the impact of any proposed changes on actuarial accrued 
liabilities and costs; 
 


(iii) Except in circumstances where the Contracting Officer indicates that it is 
unnecessary, a legal explanation of the proposed changes from the 
counsel used by the plan for purposes of compliance with all legal 
requirements applicable to private sector Defined Benefit pension plans; 
 


(iv) The Summary Plan Description; and 
 


(v) Any such additional information as requested by the Contracting Officer. 
 


(2) Contractors shall submit new benefit plans and changes to plan design or funding 
methodology with justification to the Contracting Officer for approval, as 
applicable (see (e)(1) above).  The justification must: 
 


(i) Demonstrate the effect of the plan changes on the contract net benefit 
value or percent of payroll benefit costs; 
 


(ii) Provide the dollar estimate of savings or costs; and 
 


(iii) Provide the basis of determining the estimated savings or costs. 
 


(k) Post Contract Responsibilities for Pension and Other Benefit Plans 
 


(1) If this contract expires or terminates and DOE has awarded a contract under 
which the new contractor becomes a sponsor and assumes responsibility for 
management and administration of the pension or other benefit plans covering 
active or retired contractor employees with respect to service at the INL  
(collectively, the “Plans”), the Contractor shall cooperate and transfer to the new 
contractor its responsibility for sponsorship, management, and administration of 
the Plans consistent with direction from the Contracting Officer.  If a 
Commingled Plan is involved, the Contractor shall: 
 


(i) Spin-off the DOE portion of any Commingled Plan used to cover 
employees working at the DOE facility into a separate plan.  The new 
plan will normally provide benefits similar to those provided by the 
Commingled Plan and shall carry with it the DOE assets on an accrual 
basis market value, including DOE assets that have accrued in excess of 
DOE liabilities. 
 


(ii) Bargain in good faith with DOE or the successor contractor to determine 
the assumptions and methods for establishing the liabilities involved in a 
spin-off.  DOE and the Contractor(s) shall establish an effective date of 
spin-off.  On or before the same day as the Contractor notifies the IRS of 
the spun-off or plan termination, all plan assets assigned to a spun-off or 
terminating plan shall be placed in a low-risk liability matching portfolio 
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until the successor trustee, or an insurance company, is able to assume 
stewardship of those assets. 
 


(2) If this contract expires or terminates and DOE has not awarded a contract to a 
new contractor under which the new contractor becomes a sponsor and assumes 
responsibility for management and administration of the Plans, or if the 
Contracting Officer determines that the scope of work under the contract has been 
completed (any one such event may be deemed by the Contracting Officer to be 
“Contract Completion” for the purposes of this clause), whichever is earlier, and 
notwithstanding any other obligations and requirements concerning expiration or 
termination under any other clause of this contract, the following actions shall 
occur regarding the Contractor’s obligations regarding the Plans at the time of 
contract completion: 
 


(i) Subject to subparagraph (ii) below, and notwithstanding any legal 
obligations independent of the contract, the Contractor may have 
regarding responsibilities for sponsorship, management, and 
administration of the Plans, the Contractor shall remain the sponsor of the 
Plans, in accordance with applicable legal requirements. 
 


(ii) The Parties shall exercise their best efforts to reach agreement on the 
Contractor's responsibilities for sponsorship, management, and 
administration of the Plans prior to or at the time of contract completion.  
However, if the Parties have not reached agreement on the Contractor's 
responsibilities for sponsorship, management, and administration of the 
Plans prior to or at the time of contract completion, unless and until such 
agreement is reached, the Contractor shall comply with written direction 
from the Contracting Officer regarding the Contractor's responsibilities 
for continued provision of pension and welfare benefits under the Plans, 
including but not limited to continued sponsorship of the Plans, in 
accordance with applicable legal requirements.  To the extent that the 
Contractor incurs costs in implementing direction from the Contracting 
Officer, the Contractor’s costs will be reimbursed pursuant to applicable 
contract provisions. 


 
(l) Terminating Operations 


 
When operations at a designated DOE facility are terminated and further work is to occur 
under the prime contract, the following apply: 
 


(1) No further benefits for service shall accrue. 
 


(2) The Contractor shall provide a determination statement in its settlement proposal, 
defining and identifying all liabilities and assets attributable to the DOE contract. 
 


(3) The Contractor shall base its pension liabilities attributable to the DOE contract 
work on the market value of annuities or lump sum payments, or dispose of such 
liabilities through a competitive purchase of annuities or lump sum payouts. 
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(4) Assets shall be determined using the “accrual-basis market value” on the date of 
termination of operations. 
 


(5) DOE and the Contractor(s) shall establish an effective date for spin-off or plan 
termination.  On the same day as the Contractor notifies the IRS of the spun-off 
or plan termination, all plan assets assigned to a spun-off or terminating plan shall 
be placed in a low-risk liability matching portfolio until the successor trustee, or 
an insurance company, is able to assume stewardship of those assets. 
 


(m) Termination Plans 
 


(1) DOE Contractors shall not terminate any pension plan (Commingled or site 
specific) without requesting Departmental approval at least sixty (60) days prior 
to the scheduled date of plan termination. 
 


(2) To the extent possible, the Contractor shall satisfy plan liabilities to plan 
participants by the purchase of annuities through competitive bidding on the open 
annuity market or lump sum payouts.  The Contractor shall apply the assumptions 
and procedures of the Pension Benefit Guaranty Corporation. 
 


(3) Funds to be paid or transferred to any Party as a result of settlements relating to 
pension plan termination or reassignment shall accrue interest from the effective 
date of termination or reassignment until the date of payment or transfer. 
 


(4) If ERISA or IRC rules prevent a full transfer of excess DOE-reimbursed assets 
from the terminated plan, the Contractor shall pay any deficiency directly to DOE 
according to a schedule of payments to be negotiated by the Parties. 
 


(5) On or before the same day as the Contractor notifies the IRS of the spin-off or 
plan termination, all plan assets assigned to a spun-off or terminating plans shall 
be placed in a low-risk liability matching portfolio until the successor trustee, or 
an insurance company, is able to assume stewardship of those assets. 
 


(6) DOE liability to a Commingled Plan shall not exceed that portion which 
corresponds to DOE contract service.  The DOE shall have no other liability to 
the plan, to the plan sponsor, or to the plan participants. 
 


(7) After all liabilities of the plan are satisfied, the Contractor shall return to DOE an 
amount equaling the asset reversion from the plan termination and any earnings 
that accrue on that amount because of a delay in the payment to DOE.  Such 
amount and such earnings shall be subject to DOE audit.  To affect the purposes 
of this paragraph, DOE and the Contractor may stipulate to a schedule of 
payments. 
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(n) Special Programs 
 
Contractor(s) must advise DOE and receive prior approval for each early-out program, 
window benefit, disability program, plan-loan feature, employee contribution refund, 
asset reversion, or incidental benefit. 
 


(o) Definitions 
 


(1) Commingled Plans.  Cover employees from the Contractor's private operations 
and its DOE contract work. 
 


(2) Current Liability.  The sum of all plan liabilities to employees and their 
beneficiaries.  Current liability includes only benefits accrued to the date of 
valuation.  This liability is commonly expressed as a present value. 
 


(3) Defined Benefit Pension Plan.  Provides a specific benefit at retirement that is 
determined pursuant to the formula in the pension plan document. 
 


(4) Defined Contribution Pension Plan.  Provides benefits to each participant based 
on the amount held in the participant’s account.  Funds in the account may be 
comprised of employer contributions, employee contributions, investment returns 
on behalf of that plan participant, and/or other amounts credited to the 
participant’s account. 
 


(5) Designated Contract.  For purposes of this clause, a contract (other than a prime 
cost reimbursement contract for management and operation of a DOE facility) for 
which the Head of the Departmental Contracting Activity determines that 
advance pension understandings are necessary or where there is a continuing 
Departmental obligation to the pension plan. 
 


(6) Pension Fund.  The portfolio of investments and cash provided by employer and 
employee contributions and investment returns.  A pension fund exists to defray 
pension plan benefit outlays and (at the option of the plan sponsor) the 
administrative expenses of the plan. 
 


(7) Separate Accounting.  Account records established and maintained within a 
Commingled Plan for assets and liabilities attributable to DOE contract service.  
NOTE: The assets so represented are not for the exclusive benefit of any one 
group of plan participants. 
 


(8) Separate Plan.  Must satisfy IRC Section 414(l) definition of a single plan, 
designate assets for the exclusive benefit of employees under DOE contract, exist 
under a separate plan document (having its own Department of Labor plan 
number), that is distinct from corporate plan documents and identify the 
Contractor as the plan sponsor. 
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(9) Spun-off Plan.  A new plan that satisfies IRC Regulation 1.414(l)-1 requirements 
for a single plan, and that is created by separating assets and liabilities from a 
larger original plan.  The funding level of each individual participant’s benefits 
shall be no less than before the event, when calculated on a “plan termination 
basis.” 


 
H.50 Workers’ Compensation Insurance 
 


(a) Contractors, other than those whose workers’ compensation coverage is provided through 
a state-funded arrangement or a corporate benefits program, shall submit to the 
Contracting Officer for approval all new compensation policies and all initial proposals 
for self-insurance. (Contractors shall provide copies to the Contracting Officer of all 
renewal policies for workers compensation). 
 


(b) Workers compensation loss income benefit payments, when supplemented by other 
programs (such as salary continuation, short-term disability) are to be administered so 
that total benefit payments from all sources shall not exceed one hundred percent (100%) 
of the employee's net pay. 
 


(c) Contractors approve all workers compensation settlement claims up to the threshold 
established by the Contracting Officer for DOE approval and submit all settlement claims 
above the threshold to DOE for approval. 
 


(d) The Contractor shall obtain approval from the Contracting Officer before making any 
significant change to its workers compensation coverage and shall furnish reports as may 
be required from time to time by the Contracting Officer. 


 
H.51 Reserved 
 
H.52 Risk Management and Insurance Programs 
 


(a) Basic Requirements. 
 


(1) Contractors shall not purchase insurance to cover public liability for nuclear 
incidents without DOE authorization (see DEAR 970.5070, “Indemnification,” 
and DEAR 950.70, “Nuclear Indemnification of DOE Contractors”), unless it is 
with unallowable dollars. 
 


(2) Insurance programs and related costs must comply with the cost limitations and 
exclusions at FAR 28.307, “Insurance Under Cost Reimbursement Contracts,”  
FAR 28.308, “Self-Insurance,” FAR 31.205-19, “Insurance and Indemnification,’ 
and DEAR 970.5228-1, “Insurance Litigation and Claims.” 


 
(3) The insurance program must be conducted in the Government’s best interest and 


at reasonable cost. 
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(4) Upon request, the Contractor shall submit copies of all insurance policies to the 
Contracting Officer no later than thirty (30) days after the effective date.  The 
Contractor will maintain a record copy of all policies and key self-insurance 
documents. 
 


(5) When purchasing commercial insurance, the Contractor shall use a competitive 
process to ensure costs are reasonable.  Use of a broker to obtain multiple bids is 
a satisfactory competitive process. 
 


(6) Ensure self-insurance programs include the following items: 
 


(i) Compliance with criteria set forth in FAR 28.308, “Self-Insurance.”  This 
includes hybrid plans (i.e., commercially purchased self-insurance with 
self-insured retention [SIR] such as large deductible, matching deductible, 
retrospective rating cash flow plans, and other plans where insurance 
reserves are under the control of the insured).  The SIR components of 
such plans are self-insurance and are subject to the approval and 
submission of FAR 28.308, as applicable. 
 


(ii) If a self-insurance program is approved, it must be executed in 
compliance with applicable state and federal regulations and related 
professional administration necessary for participation in alternative 
insurance programs. 
 


(iii) Safeguards to ensure third-party claims and claims settlements are 
processed in accordance with approved procedures. 
 


(iv) Accounting of self-insurance charges in the approved cost accounting 
system. 
 


(v) Accrual of cash self-insurance reserve.  The Contracting Officer’s 
approval is required and predicated upon the following: 
 


(A) The claims reserve, if held in cash, shall be held in a special fund 
or interest-bearing account. 
 


(B) Submission of a formal written statement to the Contracting 
Officer stating that use of the cash reserve is exclusively for the 
payment of insurance claims and losses, and that DOE shall 
receive its equitable share of any excess funds or reserve. 
 


(C) Annual accounting and justifications as to the reasonableness of 
the claims reserve available for the Contracting Officer. 


 
(7) If the Contractor purchases a Letter of Credit or other financial instrument, the 


Contractor shall separately identify and account for the interest cost on the Letter 
of Credit used to guarantee self-insured retention, as an unallowable cost and 
omitted from charges to the DOE contract. 
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(8) Comply with the Contracting Officer’s written direction for the continuation of 
coverage and settlement of incurred and/or open claims owed or owing for prior 
DOE contracts. 


 
(b) Plan Experience Reporting. 


 
The Contractor shall: 
 


(1) Provide the Contracting Officer, upon request, with annual experience reports for 
each type of insurance (e.g., automobile and general liability), listing the 
following for each category: 
 


(i) The amount paid for each claim. 
 


(ii) The amount reserved for each claim. 
 


(iii) The direct expenses related to each claim. 
 


(iv) A summary for the years showing total number of claims. 
 


(v) A total amount for claims paid. 
 


(vi) A total amount reserved for claims. 
 


(vii) The total amount of direct expenses. 
 


(2) If requested, provide the Contracting Officer with an annual report of insurance 
costs and/or self-insurance charges.  When applicable, separately identify total 
policy expenses (e.g., commissions, premiums and costs for claims servicing) and 
major claims during the year, including those expected to become major claims 
(i.e., those claims value at $100,000 or greater). 
 


(3) Provide additional claim financial experience data as may be requested on a case-
by-case basis. 


 
(c) Terminating Operations. 


 
The Contractor shall: 
 


(1) Ensure protection of the Government’s interest through proper recording of 
cancellation credits due to policy terminations and/or experience rating, if 
applicable. 
 


(2) Identify and provide insurance policy administration and management 
requirements to a successor, other DOE contractor, or as specified by the 
Contracting Officer. 
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(3) Reach agreement with DOE on the handling and settlement of self-insurance 
claims incurred but not reported at the time of contract termination.  


 
(d) Insurance Policy Cancellation. 


 
The Contractor shall: 
 


(1) Obtain written approval of the Contracting Officer for any change in program 
direction; and 
 


(2) Ensure insurance coverage replacement is maintained as required and/or 
approved by the Contracting Officer. 


 
H.53 Conference Management 
 
 The Contractor agrees that: 
 


(a) The Contractor shall ensure that Contractor-sponsored conferences reflect the 
DOE/NNSA’s commitment to fiscal responsibility, appropriate stewardship of taxpayer 
funds, and support the mission of DOE/NNSA as well as other sponsors of work.  In 
addition, the Contractor will ensure conferences do not include any activities that create 
the appearance of taxpayer funds being used in a questionable manner. 
 


(b) For the purposes of this clause, “conference” is defined in Attachment 2 to the Deputy 
Secretary’s memorandum of August 17, 2015, entitled “Updated Guidance on 
Conference-Related Activities and Spending.” 
 


(c) Contractor-sponsored conferences include those events that meet the conference 
definition and either or both of the following: 
 


(1) The Contractor provides funding to plan, promote, or implement an event, except 
in instances where a Contractor: 
 


(i) Covers participation costs in a conference for specified individuals 
(students, retirees, speakers, etc.) in a total amount not to exceed $10,000 
(by individual Contractor for a specific conference); or 
 


(ii) Purchases goods or services from the conference planners (e.g., attendee, 
registration fees, renting booth space, etc.). 


 
(2) The Contractor authorizes use of its official seal, or other seals/logos/trademarks 


to promote a conference.  Exceptions include non-M&O contractors that use its 
seal to promote a conference that is unrelated to its DOE contract(s) (i.e., if a 
DOE IT contractor were to host a general conference on cyber security). 


 
(d) Attending a conference, giving a speech or serving as an honorary chairperson does not 


connote sponsorship. 
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(e) The Contractor will provide information on conferences it  plans to sponsor with 
expected costs exceeding $100,000 in the Department’s Conference Management Tool, 
including: 
 


(1) Conference title, description and date; 
 


(2) Location and venue; 
 


(3) Description of any unusual expenses (e.g., promotional items); 
 


(4) Description of contracting procedures used (e.g., competition for space/support); 
 


(5) Costs for space, food/beverages, audio visual, travel/per diem, registration costs, 
recovered costs (e.g., through exhibit fees); and 
 


(6) Number of attendees. 
 


(f) The Contractor will not expend funds on the proposed Contractor-sponsored conferences 
with expenditures estimated to exceed $100,000 until notified of approval by the 
Contracting Officer. 
 


(g) For DOE-sponsored conferences, the Contractor will not expend funds on the proposed 
conference until notified by the Contracting Officer. 
 


(1) DOE-sponsored conferences include events that meet the definition of a 
conference and where the Department provides funding to plan, promote, or 
implement the conference and/or authorize the use of the official DOE seal, or 
other seals/logos/trademarks to promote a conference.  Exceptions include 
instances where DOE: 
 


(i) Covers participation costs in a conference for specified individuals 
(students, retirees, speakers, etc.) in a total amount not to exceed $10,000 
(by individual contractor for a specific conference), or 
 


(ii) Purchases goods or services from the conference planners (e.g., attendee 
registration fees, renting booth space, etc.); or provide funding to the 
conference planners through federal grants. 


 
(2) Attending a conference, giving a speech, or serving as an honorary chairperson 


does not connote sponsorship. 
 


(3) The Contractor will provide cost and attendance information on its participation 
in all DOE-sponsored conferences in the DOE Conference Management Tool. 
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(h) For non-contractor sponsored conferences, the Contractor shall develop and implement a 
process to ensure costs related to conferences are allowable, allocable, and reasonable, 
and further the mission of DOE/NNSA.  This process must at a minimum: 
 


(1) Track all conference expenses. 
 


(2) Require the Laboratory Director (or equivalent) or Chief Operating Officer to 
approve a single conference with net costs to the Contractor of $100,000 or 
greater. 
 


(i) Contractors are not required to enter information on non-sponsored conferences in 
DOE’S Conference Management Tool. 
 


(j) Once funds have been expended on a non-sponsored conference, the Contractor may not 
authorize the use of its trademarks/logos for the conference, provide the conference 
planners with more than $10,000 for specified individuals to participate in the 
conference, or provide any other sponsorship funding for the conference.  If the 
Contractor does so, its expenditures for the conference may be deemed unallowable. 


 
H.54 Management and Operating Contractor Subcontract Reporting (Nov 2017) 
 


(a) Definitions.  As used in this clause –  
 


“First-tier subcontract.”  A subcontract awarded directly by the Contractor for the purpose of 
acquiring supplies or services (including construction) for performance of a prime contract.  
It does not include the Contractor’s supplier agreements with vendors, such as long-term 
arrangements for materials or supplies that would benefit multiple contracts and/or the costs 
of which are normally applied to a Contractor’s general and administrative expenses or 
indirect costs. 
 
“Management and Operating Contractor Subcontract Reporting Capability (MOSRC).”  A 
DOE system and associated processes to collect key information about the Management and 
Operating Contractor’s first-tier subcontracts for reporting to the Small-Business 
Administration. 
 
“Transaction.”  Any contract, order, other agreement, or modification thereof (other than 
ones involving an employer-employee relationship) entered into by the Contractor acquiring 
supplies or services (including construction) required solely for performance of the prime 
contract. 


 
(b) Reporting.  The Contractor shall collect and report data via MOSRC necessary for DOE 


to meet its agency reporting requirements, as determined by the Small-Business 
Administration, in accordance with the most recent reporting instructions at 
https://energy.gov/management/downloads/mosrc-reporting-instructions.  The Contractor 
shall report first-tier subcontract data in MOSRC.  Classified subcontracts shall not be 
reported.  Subcontracts with Controlled Unclassified Information marking shall not be 
reported if restricted by its category.  Contact your Contracting Officer if uncertain of 
information reporting requirements.  The MOSRC reporting requirement does not replace 
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any other reporting requirements (e.g., the Electronic Subcontracting Reporting System 
or the FFATA Subcontracting Reporting System). 


 
H.55 Real Property Asset Management 
 


(a) Background.  The requirements associated with DOE Order 430.1C, “Real Property 
Asset Management,” have a federal regulatory basis founded upon the following 
provisions of 41 CFR.  Several key parts include: 
 


(1) Part 102-84, “Annual Real Property Inventories.” 
 


(2) Part 102-75.60, “What are Landholding Agencies’ Responsibilities Concerning 
Real Property Surveys?” 
 


(3) Part 102-79, “Assignment and Utilization of Space,” and 
 


(4) Part 102-75, “Real Property Disposal.” 
 


 Other similar regulations include: 
 


(5) 49 CFR Part 24, “Uniform Relocation Assistance and Real Property Acquisition 
for Federal and Federally-Assisted Programs.” 
 


(6) FAR Part 45, “Government Property,” including Part 45-105, Contractors’ 
Property Management System Compliance.” 
 


(7) DEAR Part 917, “Special Contracting Methods,” and subpart 917.74, 
“Acquisition, Use, and Disposal of Real Estate.” 
 


(8) OMB Circular A-11, “Preparation, Submission, and Execution of the Budget,” 
and Section 31.9, “Construction, Leases of Capital Assets, and Acquisition of 
Real Property.” 


 
(b) Requirements.  DOE Order 430.1C brings these together and applies them specifically to 


DOE operations.  The Contractor shall meet the functional intent of the order through 
tailoring of its business processes and management practices, and use of standard 
industry practices and standards as applicable.  The Contractor shall flow down these 
requirements to subcontracts at any tier to the extent necessary to ensure the Contractor’s 
compliance with the requirements. 
 


(1) The Contractor shall generally comply with Departmental requirements and 
guidance involving the acquisition, management, maintenance, disposition, or 
disposal of real property assets to ensure that real property assets are available, 
utilized, and in a suitable condition to accomplish DOE’s missions in a safe, 
secure, sustainable, and cost-effective manner.  
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(2) The intent of the following expectations is to be outcome oriented with a focus on 
the expected performance and results, not strictly on a compliance basis.  Where 
specific guidance is given in the order or other requirements documentation, the 
Contractor should follow the guidance with the understanding it has the latitude 
to accomplish the required outcomes via its own processes.  The Contractor’s 
business processes and management practices shall be tailored to include, as a 
minimum, the following functional requirements: 
 


(i) All real estate actions to acquire, utilize, and dispose of real property 
assets shall be provided to DOE for review and approval.  Where 
applicable, complete and current real estate records shall be maintained. 
 


(ii) Physical condition and functional utilization assessments shall be 
performed on each real property assets at least once every five‐year (5) 
period or at another risk‐based interval as approved by DOE Idaho 
Operations Office, and based on industry leading practices, voluntary 
consensus standards, and customary commercial practices. 
 


(iii) A maintenance management program shall be established that includes a 
computerized maintenance management system (CMMS); a condition 
assessment system; a master equipment list; maintenance service levels; a 
method to determine for each asset the minimum acceptable level of 
condition; methods for categorizing deficiencies as either deferred  
maintenance and repair (DM) or repair needs; management of the DM 
backlog; a method to prioritize maintenance work; and a mechanism to 
track direct and indirect funded expenditures for maintenance, repair, and 
renovation at the asset level. 
 


(iv) The facilities information management system (FIMS) data and records 
for all INL lands, buildings, trailers, and other structures and facilities 
shall be accurately maintained.  FIMS data must be current and verified 
annually. 


 
(c) The provisions of subsection (f) “Risk of Loss of Government Property” of the Section 


I.55 clause entitled, “Property” (DEAR 970.5245-1), of this contract shall apply to this 
clause H.55. 


 
H.56 Foreign Engagements – Technology Transfer Agreements/Memoranda of 


Understanding 
 


(a) Background. 
 


(1) This clause provides clarification and instruction regarding how the Contractor 
should implement DOE Policy 485.1, “Foreign Engagements with DOE National 
Laboratories,” and to clarify any ambiguity or confusion relating to its 
implementation.  Nothing in this clause supersedes or otherwise contradicts the 
terms of the policy. 
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(2) Under the terms of the Policy, engagements, defined in paragraph (d), with 
foreign entities, defined in paragraph (b), must be submitted to DOE 
Headquarters for review and clearance.  These engagements are reviewed to 
ensure: 
 


(i) Consistency with strategic interests and foreign policies of the U.S.; 
 


(ii) Legal soundness and compliance with existing U.S. laws and regulations; 
and that 
 


(iii) Counterintelligence considerations were appropriately addressed. 
 


(3) Due to the complexity and the variety of INL engagements and Laboratory 
partners, this clause is to be used as a reference to determine if a referral is 
required.  If doubt exists, the Contractor should consult with the DOE Idaho 
Operations Office for a final determination. 
 


(4) Any engagement derived from or in support of the Center for Advanced Energy 
Studies (CAES), it will be subject to DOE Policy 485.1 and this clause.  Such 
engagements, if determined to include a foreign entity or suspected entity that 
may be of foreign origin, shall be submitted to DOE Headquarters for review and 
clearance. 


 
(b) Types of Foreign Entities Subject to DOE Headquarters Review. 


 
The term “foreign entities” is defined in Footnote 1 of DOE Policy 485.1.  
“Engagements,” as defined in paragraph (d), with the following types of entities must be 
submitted to DOE Headquarters for review and clearance. 
 


(1) Foreign governments/foreign government agencies, including: 
 


(i) All governments and agencies at the national, provincial/state, or local 
level that are located outside the U.S. and its territories and possessions; 
 


(ii) Foreign-based public universities, public utilities, public research 
institutes, etc.; and 
 


(iii) Any corporation or entity directly controlled by a foreign government.  
Examples of this include crown corporations or quasi-governmental 
entities. 


 
(2) International organizations, including: 


 
(i) All international organizations without regard to U.S. membership 


therein.  This includes the United Nations, the International Atomic 
Energy Agency, the Comprehensive Test Ban Treaty Organization, etc. 
 







Contract No. DE-AC07-05ID14517 
Section H 


Conformed thru Modification No. 421 
 


 
 H-44  


(ii) Laboratory entities belonging to international organizations such as the 
Joint Research Centre of the European Commission. 
 


(3) Foreign business or entity organized/chartered/incorporated outside of the U.S. or 
its territories, including: 
 


(i) For-profit and non-profit entities, even if its  primary or exclusive place 
of operation is within the U.S. or its territories; and 
 


(ii) Businesses organized abroad by U.S. corporations or by U.S. nationals. 
 


(4) U.S. organized/incorporated business-owned, controlled, or influenced by a 
foreign government, agency, firm, or corporation, including U.S. 
based/organized/operating businesses: 
 


(i) Wholly-owned by a foreign parent company; 
 


(ii) With a foreign company holding a majority interest in the business of 
voting stock; and  
 


(iii) With a foreign government controlling/majority ownership interest of 
common/voting stock.  However, this does not include U.S. 
based/organized/operating business where such ownership interest is in 
the form of publicly traded stock and the foreign government has less 
than a majority share of voting stock. 


 
(5) Foreign National/Non-U.S. Citizen 


 
(i) Sole proprietorships/partnerships with non-U.S. citizen in an ownership 


position; and 
 


(ii) U.S. based/organized/operating business with a board comprised solely 
of non-U.S. citizens. 


 
(c) In order to demonstrate due diligence and to assist in expediting the review process of 


engagements subject to this clause, the Contractor should take the following steps: 
 


(1) Acquire a business intelligence database report regarding the potential 
participant/sponsor’s corporate ownership.  The DOE Idaho Operations Office 
does not recommend one (1) report over another, but the report should include 
ownership information and highlight any foreign ties within the key management.  
Examples of suppliers of such reports include Dun & Bradstreet, Thomson 
Reuters, Bloomberg, etc.  
 


(2) Include this report with the rest of the agreement documents when review and 
clearance is sought from DOE Headquarters and when the agreement package is 
submitted through the Document Review System (DRS) to the DOE Idaho 
Operations Office. 
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(3) If the Contractor has questions regarding whether a corporation falls within any 
of these categories, it should send the question to the DOE Idaho Operations 
Office Strategic Partnership Projects (SPP) administrator and the DOE Idaho 
Operations Office counsel responsible for technology transfers. 
 


(d) Types of Engagements Subject to DOE Headquarters Review. 
 
The application of the policy is limited to agreements creating a collaborative 
engagement between DOE laboratories and foreign entities.  The five (5) listed legal 
mechanisms in the policy can be broken into three (3) types of documents: Non-Binding 
Agreements, Standardized Binding Agreements, and Non-Standardized Binding 
Agreements. 


 
(1) Non-Binding Agreements; Memoranda of Understanding (MOUs).  This is a 


broad category that encompasses a variety of differently named agreements 
including: memorandum of understanding, memorandum of agreement, 
agreement-in-principle, letter of intent, statement of intent, etc.  There are two (2) 
common attributes for each of these agreements: 
 


(i) The agreement outlines a collaborative framework between the 
Laboratory and the foreign entity; and 
 


(ii) The agreement itself contains no obligatory or legally binding language. 
 


(2) Standardized Binding Agreements.  All technology transfer agreements for 
which DOE has issued defined terms and conditions fall within this category: 
SPPs, Cooperative Research and Development Agreements (CRADAs), and 
Agreements for Commercializing Technology (ACTs).  This category does not 
include Nuclear Science User Facility (NSUF) Agreements. 
 


(3) Non-Standardized Binding Agreements.  This category includes binding 
agreements processed as CRADAs, but which use another entity’s terms and 
conditions (e.g., the International Atomic Energy Agency’s Coordinated Research 
Projects).  It also includes any agreement wherein the Laboratory agrees to 
perform work for a foreign entity. 
 
This category does not include agreements like secondment agreements, material 
transfer agreements, title transfer agreements, non-disclosure agreements, 
licenses, or other agreements in which no work is being performed as 
collaboration or for and on behalf of a foreign partner. 
 


(4) Questions regarding the applicability of DOE Policy 485.1 to other agreements 
proposed by the Contractor should be submitted to the DOE Idaho Operations 
Office SPP administrator and the DOE Idaho Operations Office counsel 
responsible for technology transfer. 
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(e) Negotiation of MOUs. 
 
The rules regarding negotiation apply only to MOUs and other related non-binding 
agreements.  These rules do not apply to ACTs, CRADAs, SPPs or other binding 
agreements. 
 


(1) The Contractor may engage potential international/foreign partners to develop 
non-binding agreements prior to entering formal negotiations governed by DOE 
Policy 485.1.  The restrictions on negotiations are triggered by the creation of 
draft text of the MOU or other non-binding agreements in cases where the 
Contractor drafts the MOU.  If the INL receives a draft text from its foreign 
partners, the restrictions are triggered after the Contractor marks up the received 
MOU from its foreign partners, but before it returns the MOU to the foreign 
partner for further discussion.  Negotiation does not include such actions as 
discussing capabilities of the INL and the other parties or discussions of potential 
areas of work or collaboration. 
 


(2) After the restrictions on negotiations are triggered in the preceding paragraph, the 
Contractor must submit the draft text to the INL Senior Counterintelligence 
Officer, the INL Export Control office, and the DOE Idaho Operations Office site 
counsel for review.  Upon completion of these reviews, the Contractor shall 
submit the marked-up MOU to DOE Headquarters office as indicated in DOE 
Policy 485.1. 
 


(f) Treatment of Renewals and Agreement Modifications. 
 


(1) All foreign agreements approved by DOE Headquarters are subject to re-approval 
every five (5) years from the date of the last approval/re-approval.  These 
agreements should be resubmitted according to the normal policy submission 
practice. 
 


(2) Modifications to agreements may require resubmission to DOE Headquarters.  
The following guidelines have been adopted by the DOE Idaho Operations Office 
in consultation with DOE Headquarters: 
 


(i) For agreements under $200,000 total cost, modifications increasing the 
value of the agreement by less than fifty percent (50%) will be submitted 
to and reviewed for information only by the DOE Idaho Operations 
Office’s SPP administrator, the DOE Idaho Operations Office counsel 
responsible for technology transfer, and DOE Headquarters; 
 


(ii) For agreements over $200,000 in total cost, modifications increasing 
the cost of the agreement by greater than fifty percent (50%) will be 
submitted to DOE Headquarters for approval; and 
 


(iii) Modifications encompassing a change in the foreign partner (through 
sale/merge/other) must be submitted to DOE Headquarters for review. 
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H.57 Legal Defense and Reimbursement of Contractor Protective Force Officers 
 


(a) It is Government policy to defend, or have an employing Contractor defend, any 
Contractor Protective Force Officer if a claim or legal action is brought against the officer 
as a result of that officer's conduct when performing arrest duties within the scope of 
employment, as authorized by Section 161.k of the Atomic Energy Act, in a reasonable 
and justifiable manner.  Standards for performance of arrest duties are set forth in 1O 
CFR part 1047, “Limited Arrest Authority and Use of Force by Protective Force 
Officers.”  The Contractor shall inform each Protective Force officer of these provisions 
and obtain his or her agreement to such of these provisions as would apply to the 
individual officer's rights or obligations. 
 


(1) The Contractor shall give the Contracting Officer immediate notice in writing of 
any action or claim filed arising out of the Protective Force officer’s conduct 
when performing arrest duties. 
 


(2) Except as otherwise directed by the Contracting Officer in writing, the Contractor 
shall furnish immediately to the Contracting Officer copies of all pertinent papers 
received by the Contractor or the Protective Force officer with respect to such 
action or claim. 
 


(3) To the extent not in conflict with any applicable policy of insurance, the 
Contractor with the Contracting Officer's approval, may settle any such action or 
claim; shall effect at the Contracting Officer's request an assignment and 
subrogation in favor of the Government of all the Protective Force officer's rights 
and claims (except those against the Government) arising out of any such action 
or claim against the Protective Force officer; and if required by the Contracting 
Officer, shall authorize a representative of the Government to settle or defend any 
such action or claim and to represent the Protective Force officer in, or to take 
charge of, any action. 
 


(i) If the Government undertakes the settlement or defense of an action or 
claim against the Protective Force officer, the Contractor, and the officer 
shall furnish all reasonable assistance in effecting a settlement or 
asserting a defense. 
 


(ii) Where an action against a Protective Force officer is not covered by a 
policy of insurance, the Contractor shall, with the approval of the 
Contracting Officer, proceed with the defense of the action in good faith 
and, in such event, the resulting defense and settlement expenses shall be 
reimbursable under the contract, provided, however, that the Government 
shall not be liable for such expense to the extent that it would have been 
compensated for by insurance which was required by law or by the 
written direction of the Contracting Officer, but which the Contractor 
failed to secure through its own fault or negligence. 
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(4) The Government shall reimburse the Contractor for payment of any financial 
liability found against the Contractor or for payment by the Contractor of any 
financial liability found against any Protective Force officer individually if, in the 
judgment of DOE, that officer was performing arrest duties within the scope of 
employment in a reasonable and justifiable manner (see 10 CFR part 1047).  The 
Contractor shall advise Protective Force officers of the appropriate procedure(s) 
for obtaining Contractor payments for any such financial liability judgment found 
against the officer. 


 
(b) Contractor expenses incurred for the defense and settlement of a legal action and/or 


financial liability payments made pursuant to (a)(3)(ii) and (a)(4) shall be reimbursed as 
allowable costs under the contract.  DOE's liability under this provision shall be limited 
to the amount of funds obligated under the contract.  Where necessary as determined by 
the Contracting Officer, the amount obligated for the contract will be appropriately 
revised, subject to the availability of appropriated funds for such costs. 
 


(c) The Contractor and each subcontractor shall make this policy applicable to any lower-tier 
subcontractors who either provide Protective Force officers or employ Protective Forces 
on a contractual basis. 
 


(d) The following type of statement shall be obtained from each employee agreeing to each 
of the provisions as would apply to an individual officer's rights or litigation.  The 
Contractor shall retain copies of these statements. 
 
"I have been informed by the agreement between the Department of Energy and my 
employer regarding legal representation and reimbursement of Protective Force Officers.  
I agree to such of the provisions of that agreement as would apply to my rights and 
obligations in the event of a legal action or claim brought against me.” 
 
Name: 
 
Date: 


H.58 Agreements for Commercializing Technology 
 


This H-clause authorizes the use of the mechanism: Agreements for Commercializing 
Technology (ACT).  In accordance with the requirements specified in this H-clause, the 
M&O Contractor may conduct third party-sponsored research at the M&O Contractor’s risk.  
While the Department believes ACT has the potential to greatly assist in the 
commercialization of technologies, it also specifically recognizes that ACT can be used for 
other engagements with outside entities that are not necessarily aimed at commercialization 
(e.g., technical assistance, training, studies), but which facilitate access to DOE facilities.  In 
performing ACT work, the M&O Contractor may use staff and other resources associated 
with this M&O contract for the purposes of conducting technical services, training, studies, 
performing research and development, and/or furthering the technology transfer mission of 
the Department, only when such work does not interfere with DOE-funded activities 
conducted as authorized by other parts of this M&O contract.  The resources that may be 
used include Government-owned or leased facilities, equipment, or other property that is 
either in the M&O Contractor’s custody or available to the M&O Contractor under this M&O 
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contract (unless specifically excluded by the Contracting Officer).  For M&O Contractor 
activities conducted under authority of this H-clause, the M&O Contractor shall provide full-
cost recovery, assume indemnification and liability as provided in paragraph (i) below, and 
may assume other risks normally borne by private parties sponsoring research at the DOE 
national laboratories and production plants.  In exchange for accepting such risks, or for other 
private consideration provided by the M&O Contractor, the M&O Contractor is authorized to 
negotiate separate ACT agreements with the sponsoring third parties.  Under ACT 
agreements, the M&O Contractor may charge those parties additional compensation beyond 
the full costs of the work at the facility.    


 
The following applies to all work conducted under the ACT mechanism regardless of the 
source of funding. 


 
(a) Authority to Perform work under this H-clause.  Pursuant to the Atomic Energy Act of 


1954, as amended (42 U.S.C. 2011 et seq.) and other applicable authorities, the M&O 
Contractor may perform work for non-Federal entities, in accordance with the 
requirements of this H-clause. 


 
(b) M&O Contractor’s Implementation.  For ACT work conducted under the contract, the 


M&O Contractor must draft, implement, and maintain formal policies, practices, and 
procedures in accordance with this H-clause, which must be approved by the Contracting 
Officer, and such approval shall not be unreasonably withheld. 


 
(c) Conditions for Participation in ACT.  The M&O Contractor:  


 
(1) Must not perform ACT activities that would place it in direct competition with 


the private sector; 
 


(2) May only conduct work under this H-clause if the work does not interfere with or 
adversely affect projects and programs the M&O Contractor conducts on behalf 
of the DOE under this contract, and complies with the terms and conditions of the 
prime contract.  If the Government determines that an activity conducted under 
this H-clause interferes with the Department’s work under the M&O contract, or 
that termination/stay/suspension of work under an ACT agreement is in the best 
interest of the Government, the M&O Contractor must stop the interfering ACT 
work immediately to the extent necessary to resolve the interference.  At any 
time, the Contracting Officer may require the use of specified Government-
owned or leased property and facilities for the exclusive use of the DOE mission 
by providing a written notice excluding said property from the M&O Contractor’s 
activities under this H-clause.  Any cost incurred as a result of Contracting 
Officer decisions identified in this subparagraph shall be borne by the M&O 
Contractor.  The Contracting Officer shall provide to the M&O Contractor in 
writing its decision, identifying the issues and reasons for the decisions.  The 
M&O Contractor shall be provided with a reasonable opportunity to address and 
resolve the issues identified by the Contracting Officer;  
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(3) Except as otherwise excluded in this H-clause, must perform all ACT activities in 
accordance with the standards, policies, and procedures that apply to performance 
under this M&O contract, including but not limited to environmental, safety and 
health, security, safeguards and classification procedures, and human and animal 
research regulations; 


 
(4) Must maintain and provide when requested by the DOE Contracting Officer, a 


summary of project information for each active ACT project, consisting of: 
sponsor name; total estimated costs; project title and description; project point of 
contact; and estimated start and completion dates; 


 
(5) Is responsible for addressing the following items in ACT agreements as 


appropriate: disposition of property acquired under the agreement; export control; 
notice of intellectual property (IP) infringement; and a statement that the 
Government and/or the M&O Contractor shall have the right to perform similar 
services in the statement of work for other parties as otherwise authorized by this 
M&O contract subject to applicable data restrictions; 


 
(6) Must include a standard legal disclaimer notice on all publications generated 


under ACT activities.  Each DOE M&O Contractor has its own pre-approved 
publications statement, and this should be included; and 


 
(7) Must insert the following disclaimer in each agreement under ACT, which must 


be conspicuous (e.g., bold type, all capital letters, or large font) in all agreements 
under ACT so as to meet the standards of due notice. 


 
DISCLAIMER 


 
THIS AGREEMENT IS SOLELY BETWEEN [INSERT NAME OF THE M&O 
CONTRACTOR] AND [THE OTHER IDENTIFIED PARTY]. THE UNITED STATES 
GOVERNMENT IS NOT A PARTY TO THIS AGREEMENT, THIS AGREEMENT DOES 
NOT CREATE ANY OBLIGATIONS OR LIABILITY ON BEHALF OF THE 
GOVERNMENT AND THE GOVERNMENT MAKES NO EXPRESS OR IMPLIED 
WARRANTY AS TO THE CONDITIONS OF THE RESEARCH OR ANY 
INTELLECTUAL PROPERTY, GENERATED INFORMATION, OR PRODUCT MADE 
OR DEVELOPED UNDER THIS AGREEMENT, OR THE OWNERSHIP, 
MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE OF THE 
RESEARCH OR RESULTING PRODUCT; THAT THE GOODS, SERVICES, 
MATERIALS, PRODUCTS, PROCESSES, INFORMATION, OR DATA TO BE 
FURNISHED HEREUNDER WILL ACCOMPLISH INTENDED RESULTS OR ARE 
SAFE FOR ANY PURPOSE INCLUDING THE INTENDED PURPOSE; OR THAT ANY 
OF THE ABOVE WILL NOT INTERFERE WITH PRIVATELY OWNED RIGHTS OF 
OTHERS. THE GOVERNMENT SHALL NOT BE LIABLE FOR SPECIAL, 
CONSEQUENTIAL, OR INCIDENTAL DAMAGES ATTRIBUTED TO SUCH 
RESEARCH OR RESULTING PRODUCT, INTELLECTUAL PROPERTY, GENERATED 
INFORMATION, OR PRODUCT MADE OR DELIVERED UNDER THIS AGREEMENT. 
THIS DISCLAIMER DOES NOT AFFECT ANY RIGHTS THE GOVERNMENT MAY 
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HAVE AGAINST THIRD PARTIES ARISING FROM WORK CONDUCTED IN 
CONNECTION WITH THIS AGREEMENT. 


 
(d) Contracting Authority.                                                                                                                                                               


 
(1) Subject to DOE approval as described in this paragraph, the M&O Contractor is 


hereby authorized to negotiate terms and conditions between the M&O 
Contractor and third parties when entering into ACT agreements.  The M&O 
Contractor will have no authority to bind the Government in any way with such 
terms and conditions.  The Government will have no obligation to the M&O 
Contractor due to such terms and conditions. 


 
(2) The M&O Contractor shall submit an ACT proposal package (Package) to the 


Contracting Officer for approval prior to beginning work under an ACT 
agreement. 


 
(i) A complete Package will include at a minimum: the identity of the 


parties to the ACT agreement; the principal place of performance; any 
foreign ownership or control of the ACT agreement parties; a 
statement of work; an estimate of costs incurred under the M&O 
contract; an anticipated schedule; identification of key Government 
equipment and facilities that will be used under the ACT agreement; a 
list of expected deliverables; identification of the Intellectual Property 
(IP) lead and proposed selection of IP rights, as defined in DOE Class 
Waiver W(C)-2011-013; a signed certification by the private 
party(ies) that the M&O Contractor offered the option to use 
Cooperative Research and Development Agreements (CRADA) and 
Strategic Partnership Programs (SPP) alternatives (see paragraph 
(g)(1)) sufficiently such that the private parties are aware of the 
relative costs and other differences between the ACT agreement and 
the CRADA and SPP alternatives; source of funds, including a 
statement that no Federal funds, including pass-through funds 
received as a subcontractor or partner, are being utilized to fund the 
agreement except as authorized under the FedACT pilot (see 
paragraph (n) below); applicable Environmental Safety and Health 
(ES&H) and National Environmental Policy Act (NEPA) 
documentation; a statement of consideration, summarizing the risk 
and/or consideration offered the ACT participants in exchange for 
charging beyond full cost recovery or for other compensation 
provided by the participants; and when multiple third parties are 
parties to the ACT agreement, or as otherwise requested by the 
Contracting Officer, an IP Management Plan that sets forth the 
proposed disposition of IP rights, and income and royalty sharing, 
among the parties to an ACT agreement.  


 
(ii) If the M&O Contractor, the M&O Contractor’s parent, member, 


subsidiary, or other entity in which the M&O Contractor, the M&O 
Contractor’s parent, member, or subsidiary has an equity interest, is a 
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party to the ACT agreement, the M&O Contractor shall include as 
necessary a project-specific addendum to the Master Organizational 
Conflict of Interest (OCI) Plan in the Package to address special 
circumstances not fully anticipated in the prior approved Master OCI 
Plan (see paragraph (g)). 


 
(iii) If the ACT agreement includes a foreign entity as a party or the 


statement of work includes the use of human subjects, animal 
subjects, classified or sensitive subject matter, or describes a 
workscope involving high risks or hazards including environmental 
issues, the M&O Contractor shall include additional information as 
necessary or as requested by the Contracting Officer. 


 
(3) The Contracting Officer shall use reasonable best efforts to review each complete 


Package submitted by the M&O Contractor under subparagraph (d)(2) of this H-
clause within ten (10) business days of receiving the Package and provide the 
M&O Contractor with approval or non-approval of the Package.  The review of 
the complete Package by the Contracting Officer shall include a determination 
that the proposed work: (1) is consistent with or complementary to DOE missions 
and the contract statement of work; (2) will not adversely impact programs under 
the contract scope of work; (3) will not place the Contractor in direct competition 
with the domestic private sector; and (4) will not create a detrimental future 
burden on DOE resources. 


 
(4) Except as conditionally allowed under subparagraph (i) below, the Contracting 


Officer must approve the Package before the M&O Contractor may begin work 
under the proposed ACT agreement.  If the Contracting Officer rejects the 
Package then the Contracting Officer must provide said rejection to the M&O 
Contractor in writing including the reasons for the rejection.  Upon receipt of the 
Contracting Officer’s written rejection, the M&O Contractor agrees to not further 
pursue the work described in the Package or incur additional costs under the 
M&O contract for the work described in the Package. 


 
(i) The M&O Contractor may request a preliminary determination that the 


proposed scope of work is consistent with the contract statement of work 
and the Contracting Officer will use his/her best efforts to provide such a 
determination within three (3) business days.  Upon such a determination 
from the Contracting Officer, the M&O Contractor may begin work under 
the ACT agreement at the M&O Contractor’s risk pending final approval 
of the complete Package.  The M&O Contractor must submit a complete 
Package, as identified in subparagraph (d)(2) above, within ten (10) 
business days of the preliminary determination.  All costs associated with 
the performance of work under a preliminary determination are the 
responsibility of the M&O Contractor, as no Federal funds will be used to 
fund any work conducted under this H-clause.  
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(ii) If the M&O Contractor, the M&O Contractor’s parent, member, 
subsidiary, or other entity in which the M&O Contractor, the M&O 
Contractor’s parent, member, or subsidiary has an equity interest, is a 
party sponsoring work in connection with the ACT agreement, work may 
not commence until approval of the complete Package by the Contracting 
Officer. 


 
(e) Advance Payment for ACT Projects.  The M&O Contractor shall be responsible for 


providing adequate advance payment for ACT work conducted under this H-clause 
consistent with procedures defined in the Department’s Financial Management 
Handbook.  The M&O Contractor shall be solely responsible for collecting payments 
from third parties for any work conducted under this H-clause and such collections shall 
be independent of providing advance payment.  For such payments and for any costs, 
obligations, or liabilities arising due to the M&O Contractor’s work under this H-clause, 
the M&O Contractor is entirely at risk and the Government shall have no risk. 


 
(f) Costs.  All direct costs associated with M&O Contractor’s work conducted under this H-


clause shall be directly charged to separate and identifiable accounts in accordance with 
the requirements of the Department’s Financial Management Handbook.  An allocable 
portion of indirect costs normally applied to equivalent work under this M&O contract 
shall also be applied to work conducted under this clause in accordance with the 
requirements of the Financial Management Handbook.  As required by the Financial 
Management Handbook, changes to the Handbook will be incorporated into this H-clause 
by a unilateral administrative modification to the contract.  In addition, all work must be 
performed at full costs which would include Federal Administrative Charge (FAC). 


 
(1) Work conducted under this H-clause shall be excluded from the M&O contract 


award fee calculations and such fee shall not be allocable to work conducted 
under this H-clause. 


 
(2) Federal funds will not be used to fund work conducted under this H-clause except 


as authorized under the FedACT pilot (see paragraph (n) below). 
 


(g) Organizational Conflict of Interest.  The M&O Contractor shall conduct work under this 
H-clause in a manner that minimizes the appearance of conflicts of interest and avoids or 
mitigates actual conflicts of interest with the M&O Contractor’s functions under this 
M&O contract.  Accordingly, the M&O Contractor shall develop an OCI Plan.  The OCI 
Plan should address OCI issues that arise as a result of the M&O Contractor taking a 
financial interest in ACT projects, especially in those cases where the M&O Contractor 
retains rights in ACT IP.  Said OCI Plan shall be provided to the Contracting Officer for 
review and approval as soon as practicable after execution of the M&O contract 
modification incorporating this H-clause into the M&O contract.  Unless provided 
otherwise by the Contracting Officer, no work on ACT agreements may commence 
before Contracting Officer approval of the OCI Plan.  In addition to those elements 
expressly stated in the OCI Plan, the Department may condition any ACT transaction on 
such other mitigating conditions it determines are appropriate.  The OCI Plan shall, at a 
minimum, include elements that address the following: 
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(1) Full Disclosure.  Before work can begin under an ACT transaction, all parties to 
ACT agreements must sign a DOE-approved certification that they have been 
fully informed about the availability of SPP agreements and CRADAs in addition 
to ACT.  The certification at a minimum shall briefly describe SPP agreements, 
CRADAs, and ACT, and will include the relative disposition of IP rights and the 
costs (including identification of any additional costs e.g., insurance, and other 
compensation to the M&O Contractor under ACT) for each type of agreement for 
the scope of work being proposed. 


 
(2) Priority of Work.  The M&O Contractor shall not give work under ACT any 


special attention or priority over other work under the DOE M&O contract.  
Work under ACT shall be approved by the Contracting Officer and assigned the 
same priority relative to other work under the DOE M&O contract that it would 
normally have if performed under a non-Federal SPP agreement.  The 
Contracting Officer has discretion to determine the agency’s priority of work, 
considering the M&O Contractor’s input. 


 
(3) Participation by Contractor-related Entity.  Where the M&O Contractor, the 


M&O Contractor’s parent, member, subsidiary, or other entity in which the M&O 
Contractor, the M&O Contractor’s parent, member, or subsidiary has an equity 
interest, is a party to the ACT agreement, the M&O Contractor shall include as 
necessary an addendum to the OCI Plan to address special circumstances not 
fully anticipated in the OCI Plan. 


 
(4) Right of Inquiry for ACT IP Designation.  DOE Patent Counsel may inquire into 


the M&O Contractor’s designation of any invention or data as arising under an 
ACT transaction.  The M&O Contractor is responsible for curing any defect 
identified in such inquiry, and if the M&O Contractor cannot adequately justify 
the designation or cure the defect, then the parties to the ACT agreement may 
receive modified rights in the IP to the degree necessary to resolve the issues 
identified by the inquiry. 


 
(h) Intellectual Property.  Disposition of IP arising from work conducted under this H-clause 


shall be governed by Class Waiver W(C)-2011-013 (ACT Class Waiver) which is 
incorporated herein by reference. 


 
(1) All Contractor ACT inventions shall be reported to DOE pursuant to the 


requirements of the Section H clause of this M&O contract entitled, “Patent 
Rights – Management and Operating Contracts, Nonprofit Organizations or Small 
Business Firm Contractor.” 


 
(2) In reporting ACT inventions, the M&O Contractor shall identify the ACT 


agreement under which the invention was made and specify the rights reserved by 
the Government pursuant to the ACT Class Waiver. 


 
(3) All technical data identified by the ACT client as Protected ACT Information 


shall also be marked to identify the ACT agreement under which the data was 
generated. 
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(4) The M&O Contractor shall ensure that all rights and obligations concerning ACT 


IP, including the appropriate IP provisions authorized in the ACT Class Waiver, 
are clearly provided in ACT agreements, and that all parties granted any rights in 
ACT IP are informed of the terms of the waived rights, including the rights 
reserved by the Government. 


 
(5) Where the M&O Contractor receives ownership or license rights to ACT IP, the 


M&O Contractor may elect to commercialize the ACT IP consistent with the 
Section H clause of this M&O contract entitled, “Technology Transfer Licensing 
Program.” 


 
(6) As an alternative to subparagraph (5), if the M&O Contractor has an authorized 


Private Funded Technology Transfer (PFTT) program, the M&O Contractor may 
elect to retain private ownership of the ACT IP and commercialize the IP under 
its applicable PFTT clause, using its private funds, where no costs for developing, 
patenting, and marketing will be allowable under this M&O contract.  The M&O 
Contractor will share royalties collected on ACT IP with inventors in accordance 
with paragraph (b) of the Section H clause of this M&O contract entitled, 
“Technology Transfer Licensing Program.” 


 
(7) For ACT projects in which the terms of the agreement provide that the 


Government reserves the right to use generated data after the particular project 
expires, the M&O Contractor must provide to the Office of Scientific and 
Technical Information (OSTI) computer software produced under the agreement 
in both source and executable object code format. 


 
(8) Where terms and conditions governing Data and Subject Inventions under this 


contract are inconsistent with the terms of the ACT Class Waiver, the ACT Class 
Waiver will control. 


 
(i) Contractor Liability and Indemnification. 


 
(1) General Indemnity. 


 
(i) The M&O Contractor agrees to indemnify and hold harmless the 


Government, the Department, and persons acting on their behalf from all 
liability, including costs and expenses incurred, to any person, including 
the ACT participants, for injury to or death of persons or other living 
things or injury to or destruction of property arising out of the 
performance of an ACT transaction by the Government, the Department, 
the M&O Contractor, or persons acting on their behalf, or arising out of 
the use of the services performed, materials supplied, or information 
given hereunder by any person including the M&O Contractor, and not 
directly resulting from the fault or negligence of the Government, the 
Department, or persons (other than the M&O Contractor) acting on their 
behalf. 
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(ii) Subject to Contracting Officer approval, the General Indemnity set forth 
in subparagraph (1)(i) above may be modified or waived where:  (1) ACT 
participants are not providing material or equipment to the M&O 
Contractor to be used in the performance of the statement of work under 
the ACT transaction; and (2) ACT participants are not sending their 
employees to the M&O facility as part of the statement of work; and (3) 
the specific activities performed under the ACT transaction are normally 
performed by the DOE M&O Contractor under the DOE contract. 


 
(iii) Notwithstanding the provisions in subparagraphs (1)(i) and (1)(ii) above, 


the M&O Contractor shall indemnify and hold harmless the Government, 
the Department, and persons acting on their behalf for loss, damage, or 
destruction of Government property resulting from the fault or negligence 
of the M&O Contractor.  Such indemnification shall be subject to a 
liability limit of $2,000,000 (two million dollars) per year, or such greater 
liability limit approved by the cognizant DOE/NNSA Contracting Officer 
under the DOE contract.  Above the applicable liability limit, the M&O 
Contractor’s responsibility to the Government for such loss, damage, or 
destruction, shall be as set forth in the “Property” clause of this contract. 


 
(2) Intellectual Property Indemnity.  The M&O Contractor shall indemnify the 


Government, its agents, and employees against liability, including costs, for 
infringement of any United States patent, copyright, or other intellectual property 
arising out of any acts required or directed to be performed under the statement of 
work under an ACT transaction to the extent such acts are not already performed 
at the M&O contract facilities.  Such indemnity shall not apply to a claimed 
infringement that is settled without the consent of the M&O Contractor unless 
required by a court of competent jurisdiction. 


 
(3) Product Liability Indemnity. 


 
(i) Except for any liability resulting from any negligent acts or omissions of 


the Government, the M&O Contractor agrees to indemnify the 
Government for all damages, costs, and expenses, including attorney's 
fees, arising from personal injury or property damage occurring as a result 
of the making, using, or selling of a product, process, or service by or on 
behalf of the ACT participants or the M&O Contractor, their assignees, or 
licensees, which was derived from the work performed under ACT 
transactions.  With respect to this H-clause, neither the Government nor 
the M&O Contractor shall be considered assignees or licensees as a result 
of reserved Government rights in ACT IP.  The indemnity set forth in this 
paragraph shall apply only if the M&O Contractor shall have been 
informed as soon and as completely as practical by the Government of the 
action alleging such claim and shall have been given an opportunity, to 
the maximum extent afforded by applicable laws, rules, or regulations, to 
participate in and control its defense, and the Government shall have 
provided all reasonably available information and reasonable assistance 
requested by the M&O Contractor.  No settlement for which the M&O 
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Contractor would be responsible shall be made without the M&O 
Contractor's consent, unless required by final decree of a court of 
competent jurisdiction. 


 
(ii) Where the M&O Contractor assigns the responsibility for indemnifying 


the Government under subparagraph (3)(i) above to other ACT 
participants, the M&O Contractor agrees to seek such indemnification 
from the other ACT participants. 


 
(4) Claims and Liabilities.  Claims and liabilities resulting from the M&O 


Contractor’s performance of work under an ACT transaction authorized pursuant 
to this H-clause shall not be subject to the M&O contract clause entitled, 
“Insurance - Litigation and Claims.”  In no event shall the M&O Contractor be 
reimbursed under the M&O contract for liabilities (and expenses incidental to 
such liabilities, including litigation costs, counsel fees, and judgment and 
settlements) incurred as a result of third party claims related to the M&O 
Contractor's performance under this H-clause. 


 
(5) Government Obligations.  The M&O Contractor shall not include any guarantee 


or requirement that will obligate the Government to pay or incur any costs or 
create any liability on behalf of the Government in any ACT agreement or 
commitment the M&O Contractor executes under authority of this H-clause.  The 
M&O Contractor agrees if the Contractor does include such a guarantee or 
requirement, it will have no effect on the Government, such that, the M&O 
Contractor will be responsible for any costs or liability due to such a guarantee or 
requirement. 


 
(6) Insurance.  Any cost of insurance to cover risks of the M&O Contractor 


associated with ACT agreements is unallowable under this contract. 
 


(j) ACT Records.  All records associated with the M&O Contractor's activities conducted 
under authority of this H-clause, with the exception of information required under 
paragraphs (c)(5), (d)(2)(i), and (m), shall be treated as M&O Contractor-owned records 
under the provisions of the “Access to and Ownership of Records” clause of this M&O 
contract.  The Government or its designees shall use such records in accordance with 
applicable Federal laws (including the Privacy Act), as appropriate. 


 
(k) Termination.  The Government or the M&O Contractor may terminate ACT authority 


under this contract by providing written notification of termination to the other party 
(Contracting Officer or the M&O Contractor) as appropriate, no less than sixty (60) days 
prior to the requested termination date.  In such cases, the M&O Contractor shall provide 
DOE a comprehensive list of active ACT projects.  DOE anticipates work commitments 
under these agreements will be completed regardless of termination.  All costs associated 
with early termination of any ACT agreements prior to the completion shall be the 
responsibility of the M&O Contractor. 
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(l) Successor M&O Contractor.  To minimize the potential for negative Government 
programmatic impact and to facilitate seamless transition of work to a successor M&O 
Contractor, ACT agreement(s) executed under this H-clause and any contractual 
instruments associated therewith may be novated to the successor M&O Contractor with 
the mutual consent of the M&O Contractor, the successor M&O Contractor, and the 
parties to the affected ACT agreement(s).  If the ACT agreement(s) cannot be novated, 
then the M&O Contractor as a private sponsor shall be permitted to enter into a non-
Federal SPP agreement with the successor M&O Contractor that will enable completion 
of the statement of work.  Such agreements shall be entered into pursuant to DOE SPP 
policies.  DOE shall make good faith efforts to incorporate the terms of the applicable 
ACT agreement. 


 
(m) Minimum Reporting Requirements.  The M&O Contractor shall maintain records of its 


activities related to ACT in a manner and to the extent satisfactory to DOE and 
specifically including, but not limited to the number of ACT agreements, the amount of 
funds reimbursed to DOE for work under ACT, and aggregate funding received  beyond 
costs in the performance of ACT, the number of third party entities engaged through 
ACT that had not previously sponsored projects under the M&O contract, and the number 
that had not previously sponsored projects under any DOE/NNSA M&O contracts, the 
amount of funds reimbursed to DOE by newly engaged entities, the number of parties 
and types of entities engaged in each individual ACT agreement, and the number of 
invention disclosures, licenses, and start-ups arising from ACT.  The M&O Contractor 
shall establish performance metric(s) to measure the time required to negotiate ACT 
agreements in a manner consistent with the time required to negotiate CRADAs and 
SPPs.  The M&O Contractor shall obtain from each entity engaged in ACT, the entity’s 
reason(s) for selecting ACT for performance of work under the M&O contract.  Also, the 
M&O Contractor shall report the above identified data annually to the DOE Contracting 
Officer and in such a format which will serve to adequately inform DOE of the 
Contractor's activities under ACT while protecting any data not subject to disclosure 
under this M&O contract.  Such records shall be made available in accordance with the 
clauses of this M&O contract pertaining to inspection, audit, and examination of records. 


 
(n) FedACT Pilot.  Under this paragraph, the DOE is authorizing a three (3)-year pilot 


program for Federally-funded ACT (FedACT).  FedACT contracts are ACT agreements 
between the M&O Contractor and a non-Federal third party partner, where a portion of 
the project funding originates from a Federal agency (i.e., Federal appropriation).  In 
most cases, the industry partner’s original source of funds will have been as a result of a 
contract or financial assistance award from the Federal agency.  Any agreement that 
includes Federal funds must be performed under the FedACT pilot.  Federal funds used 
to support a FedAct project must solely be used to carry out the purposes of the Federal 
award.  FedACT does not include agreements directly funded from another Federal 
agency.  DOE and the M&O Contractor recognize that FedACT is a new mechanism and 
subject to modifications as more data and experience are realized.  During the FedACT 
pilot either party may suggest changes to the program based on the experiences gained.  
Furthermore, the M&O Contractor recognizes that the Department may decide to end the 
FedACT pilot at any time and that termination of the FedACT pilot by the Department 
will be in accordance with this paragraph.  During the FedACT pilot, the M&O 
Contractor is permitted to negotiate and execute such agreements, subject to DOE 
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approval, as described in paragraph (d) above and as set forth herein.  The following 
additional requirements apply: 


 
(1) The M&O Contractor agrees, prior to executing such agreements, to submit to 


DOE for approval, a modified ACT procedure for implementing the execution of 
FedACT. 


 
(2) If the M&O Contractor is charging the third party additional compensation 


beyond the full costs of the work performed under the M&O contract, the ACT 
agreement will not be approved unless DOE or the M&O Contractor obtains a 
written certification from the Federal agency funding the third party that such 
additional compensation using Federal funds is permissible under the Federal 
award.  In order to maximize the transparency of the transaction to the funding 
agency, the written certification shall be in the form of a standard template 
approved by DOE.  Such template shall include at a minimum: 


 
(i) The amount of and explanation for the cost difference between 


performing the work as an ACT agreement as compared with an SPP or 
CRADA; and 


 
(ii) A detailed description of the risk and/or consideration offered the 


participant by the M&O Contractor in exchange for charging beyond full 
cost recovery.  This information shall also be included in the statement of 
consideration contained in the ACT proposal package submitted to the 
Contracting Officer. 


 
(3) The M&O Contractor may not agree to any terms and conditions of the Federal 


award that conflict with this M&O contract. 
 


(4) Notwithstanding any other provision in this H-clause, rights to ACT inventions 
and copyrights arising from work conducted under this paragraph made by the 
M&O Contractor shall be governed by the terms of the Patent and Data Rights 
clauses of this M&O contract, as well as any applicable PFTT clause.  The ACT 
Class Waiver does not apply to any ACT agreement funded with Federal funds. 


 
(5) DOE’s approval to negotiate and execute a FedACT agreement under this 


paragraph is for the sole purpose of evaluating and considering the M&O 
Contractor and DOE’s processes and procedures for implementing such FedACT 
agreements and does not in any way provide the Contractor authority beyond the 
scope of this paragraph or imply that permanent authority shall be forthcoming. 


 
(6) Advance payment requirements in Section (e), equally apply to FedAct 


agreements. 
 


(7) All work must be performed at full costs which includes a Federal Administrative 
Charge (FAC). 
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(8) Termination.  The FedACT pilot implemented by this H-clause will terminate 
three (3) years from the date AL-2018-06 is issued, unless renewed by the 
Contracting Officer.  The Government may provide the M&O Contractor with 
written notice to terminate the M&O Contractor’s authority to conduct FedACT 
work under this H-clause at any time.  If the Contractor’s authority to conduct 
FedACT work under this H-clause has expired or been terminated, the M&O 
Contractor will be permitted, subject to any other provisions of this H-clause, to 
complete any FedACT work that had been approved by DOE prior to this H-
clause being terminated by the Government. 
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Part II – Section I 
 


Contract Clauses 
 


I.1 FAR 52.252-1 Solicitation Provisions Incorporated by Reference (Feb 1998) 
 
 This solicitation incorporates one or more solicitation provisions by reference, with the same
 force and effect as if they were given in full text. Upon request, the Contracting Officer will
 make their full text available. The offeror is cautioned that the listed provisions may include
 blocks that must be completed by the offeror and submitted with its quotation or offer. In lieu
 of submitting the full text of those provisions, the offeror may identify the provision by
 paragraph identifier and provide the appropriate information with its quotation or offer. Also,
 the full text of a solicitation provision may be accessed electronically at this/these
 address(es): 
 
  


Federal Acquisition Regulations https://www.acquisition.gov/browsefar 
Department of Energy Acquisition Regulations http://farsite.hill.af.mil/vmdoea.htm 


 
  


FAR Clauses 
 
 
 


35.014 


Government Property and Title* 
 
*This clause only applies to subcontracts awarded to university participants 
under the Nuclear Energy University Programs (NEUP) administered through 
the Center for Advanced Energy Studies (CAES).  Title to all purchased 
property vests in the university upon acquisition without further obligation to 
the Government.  This clause does not apply to Government Furnished 
Property.  This clause does not apply to Special Nuclear Material. 


52.203-3 Gratuities (Apr 1984) 
52.203-5 Covenant Against Contingent Fees (Apr 1984) 
52.203-6 Restrictions on Subcontractor Sales to the Government (Sep 2006)  
52.203-7 Anti-Kickback Procedures (May 2014)  


 
52.203-8 


Cancellation, Rescission and Recovery of Funds for Illegal or Improper 
Activity (Jan 1997) 


52.203-10 Price or Fee Adjustment for Illegal or Improper Activity (Jan 1997) 
52.203-12 Limitation on Payments to Influence Certain Federal Transactions (Jun 1997) 
52.204-4 Printing/Copying Double-Sided on Recycled Paper (Aug 2000) 


 
52.209-6 


Protecting the Government’s Interest when Subcontracting with Contractor’s 
Debarred, Suspended or Proposed for Debarment (Oct 2015)  


52.211-5 Material Requirements (Aug 2000) 
52.211-15 Defense Priority Allocation Requirements (Sep 1990) 
52.215-2 Audit and Records – Negotiation (Jun 1999) Alternate II (Apr 1998) 
52.215-8 Order of Precedence – Uniform Contract Format (Oct 1997) 
52.215-12 Subcontractor Cost or Pricing Data (Oct 1997) 



https://www.acquisition.gov/browsefar

http://farsite.hill.af.mil/vmdoea.htm
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FAR Clauses 
52.215-13 Subcontractor Cost or Pricing Data Modifications (Jan 2002) 
52.215-15 Pension Adjustments and Asset Reversions (Jan 2002) 


 
52.215-18 


Reversion or Adjustment of Plans for Postretirement Benefits (PRB) Other 
than Pensions (Oct 1997) 


 
52.219-4 


Notice of Price Evaluation Preference for HubZone Small Business Concerns 
(Jan 1999)  


52.219-8 Utilization of Small Business Concerns (Oct 2000) 
52.219-9 Small Business and Subcontracting Plan (Jan 2002) Alternate II (Jan 2001) 
52.219-16 Liquidated Damages Subcontracting Plan (Jan 1999) 


 
52.219-23 


Notice of Price Evaluation Adjustment for Small Disadvantaged Business 
Concerns (Jun 2003) 


 
52.219-25 


Small Disadvantaged Business Participation Program – Disadvantaged Status 
and Reporting (Oct 1999) 


52.222-1 Notice to the Government of Labor Disputes (Feb 1997) 
52.222-3 Convict Labor (Aug 1996) 


 
52.222-4 


Contract Work Hours and Safety Standards Act – Overtime Compensation 
(Sep 2000) 


52.222-6 Davis-Bacon Act (Feb 1995) 
52.222-21 Prohibition on Segregated Facilities (Feb 1999) 
52.222-26 Equal Opportunity (Feb 1999) 


 
52.222-35 


Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam 
Era and Other Eligible Veterans (Dec 2001) 


52.222-36 Affirmative Action for Workers with Disabilities (Jun 1998) 
 


52.222-37 
Employment Reports on Disabled Veterans and Veterans of the Vietnam Era 
(Jan 1999) 


 
 
 


52.223-5 


Pollution Prevention and Right-to-Know Information (Aug 2003)* 
 
*Change “Section 503 of Executive Order 13 148” to “Implementing 
Instruction VIII of Executive Order 13423” in paragraph (a); change “Section 
502 and 503 of Executive Order 13 148” to “Implementing Instruction VIII of 
Executive Order 13423” in paragraph (c)(6); and change “Section 40 1 of 
Executive Order 13 146” to “Section 3(b) of Executive Order 13423” in the 
additional sentence required by Alternates I and II.  


52.223-6 Drug-Free Workplace (Mar 2001) 
 
 


52.223-10 


Waste Reduction Program (Aug 2000)* 
 
*Change “Section 501 of Executive Order 13 101” to “Section 3(a) of 
Executive Order 13423” in paragraph (b). 


52.223-12 Refrigeration Equipment and Air Conditioners (May 1995) 
52.223-14 Toxic Chemical Release Reporting (Aug 2003) 
52.224-1 Privacy Act Notification (Apr 1984) 
52.224-2 Privacy Act (Apr 1984) 
52.225-1 Buy American Act – Supplies (Jun 2003) 
52.225-13 Restriction on Certain Foreign Purchases (Jun 2008)   
52.226-1 Utilization of Indian-Owned Economic Enterprises (Jun 2000) 
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FAR Clauses 
52.230-2 Cost Accounting Standards (Apr 1984) 
52.230-5 Cost Accounting Standards – Educational Institutions (Apr 1998) 
52.230-6 Administration of Cost Accounting Standards (Nov 1990) 
52.232-17 Interest (Jun 1996) 
52.232-18 Availability of Funds (Apr 1984) 
52.233-1 Disputes (Jul 2002) Alternate I (Jul 2002) 
52.233-3 Protest After Award (Aug 1996) Alternate I (Jun 1985) 
52.237-2 Protection of Government Buildings, Equipment and Vegetation (Apr 1984) 
52.237-3 Continuity of Services (Jan 1991) 
52.239-1 Privacy or Security Safeguards (Aug 1996) 
52.242-1 Notice of Intent to Disallow Costs (Apr 1984) 
52.242-13 Bankruptcy (Jul 1995) 
52.242-15 Stop Work Order (Aug 1989) Alternate I (Apr 1984) 
52.244-5 Competition in Subcontracting (Dec 1996) 
52.244-6 Subcontracts for Commercial Items and Commercial Components (Apr 2003) 
52.247-1 Commercial Bill of Lading Notations (Apr 1984) 
52.247-63 Preference for U.S. –Flag Air Carriers (Jan 1997) 
52.247-64 Preference for Privately Owned U.S. –Flag Commercial Vessels (Apr 2003) 


 
52.249-6 


Termination (Cost Reimbursement) (Sep 1996)  
(Modified by DEAR 970.4905-1 (Dec 2000)) 


52.249-14 Excusable Delays (Apr 1984) 
52.251-1 Government Supply Sources (Apr 1984) 


 
52.251-2 


Interagency Fleet Management System Vehicles and Related Services  
(Jan 1991) 


52.253-1 Computer Generated Forms (Jan 1991) 
 


DEAR Clauses 
952.203-70 Whistleblower Protection for Contractor Employees (Dec 2000) 
952.204-2 Security (Sep 1997) 
952.204-70 Classification/Declassification (Sep 1997) 
952.204-71 Sensitive Foreign Nations Controls (Mar 2011) 
952.204-73 Facility Clearance (May 2002) 
952.204-75 Public Affairs (Dec 2000) 
952.208-7 Tagging of Leased Vehicles (Apr 1984) 
952.211-71 Priorities and Allocations (Atomic Energy) (Jun 1996) 
952.215-70 Key Personnel (Dec 2000) 
952.217-70 Acquisition of Real Property (Apr 1984) 


 
952.223-75 


Preservation of Individual Occupational Radiation Exposure Records  
(Apr 1984) 


952.224-70 Paperwork Reduction Act (Apr 1994) 
952.225-70 Subcontracting for Nuclear Hot Cell Services (Mar 1993) 
952.226-74 Displaced Employee Hiring Preferences (Jun 1997) 
952.237-70 Collective Bargaining Agreements – Protective Services (Aug 1993) 
952.247-70 Foreign Travel (Dec 2000) 
952.250-70 Nuclear Hazards Indemnity Agreement (Jun 1996) 
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DEAR Clauses 
952.251-70 Contractor Employee Travel Discounts (Dec 2000) 
970.5209-1 Requirement for Guarantee of Performance (Dec 2000) 


I.2 FAR 52.202-1 Definitions (Dec 2001) 
 


(a) Head of Agency means: (i) The Secretary, (ii) Deputy Secretary, (iii) Under Secretaries of 
the Department of Energy and (iiii) the Chairman, Federal Energy Regulatory 
Commission. 
 


(b) “Commercial component” means any component that is a commercial item. 
 


(c) “Commercial item” means –  
 


(1) Any item, other than real property, that is of a type customarily used by the 
general public or by nongovernmental entities for purposes other than 
governmental purposes, and that – 
 


(i) Has been sold, leased or licensed to the general public; or 
 


(ii) Has been offered for sale, lease or license to the general public. 
 


(2) Any item that evolved from an item described in paragraph (c)(1) of this clause 
through advances in technology or performance and that is not yet available in the 
commercial marketplace, but will be available in the commercial marketplace in 
time to satisfy the delivery requirements under a Government solicitation; 
 


(3) Any item that would satisfy a criterion expressed in paragraphs (c)(1) or (c)(2) of 
this clause, but for – 
 


(i) Modifications of a type customarily available in the commercial 
marketplace; or 
 


(ii) Minor modifications of a type not customarily available in the 
commercial marketplace made to meet Federal Government requirements. 
“Minor” modifications mean modifications that do not significantly alter 
the nongovernmental function or essential physical characteristics of an 
item or component, or change the purpose of a process.  Factors to be 
considered in determining whether a modification is minor include the 
value and size of the modification and the comparative value and size of 
the final product.  Dollar values and percentages may be used as 
guideposts, but are not conclusive evidence that a modification is minor; 
 


(4) Any combination of items meeting the requirements of paragraphs (c)(1), (2), (3), 
or (5) of this clause that are of a type customarily combined and sold in 
combination to the general public; 
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(5) Installation services, maintenance services, repair services, training services, and 
other services if –  
 


(i) Such services are procured for support of an item referred to in paragraph 
(c)(1), (2), (3), or (4) of this definition, regardless of whether such 
services are provided by the same source or at the same time as the item; 
and 
 


(ii) The source of such services provides similar services contemporaneously 
to the general public under terms and conditions similar to those offered 
to the Federal Government. 


 
(6) Services of a type offered and sold competitively in substantial quantities in the 


commercial marketplace based on established catalog or market prices for 
specific tasks performed under standard commercial terms and conditions.  This 
does not include services that are sold based on hourly rates without an 
established catalog or market price for a specific service performed. For purposes 
of these services –  
 


(i) “Catalog price” means a price included in a catalog, price list, schedule, 
or other form that is regularly maintained by the manufacturer or vendor, 
is either published or otherwise available for inspection by customers, and 
states prices at which sales are currently, or were last, made to a 
significant number of buyers constituting the general public; and 
 


(ii) “Market prices” means current prices that are established in the course of 
ordinary trade between buyers and sellers free to bargain and that can be 
substantiated through competition or from sources independent of the 
offerors. 


 
(7) Any item, combination of items, or service referred to in subparagraphs (c)(1) 


through (c)(6), notwithstanding the fact that the item, combination of items, or 
service is transferred between or among separate divisions, subsidiaries or 
affiliates of a Contractor; or 
 


(8) A nondevelopmental item, if the procuring agency determines the item was 
developed exclusively at private expense and sold in substantial quantities, on a 
competitive basis, to multiple State and local Governments. 


 
(d) “Component” means any item supplied to the Government as part of an end item or of 


another component, except that for use in 52.225-9, and 52.225-11 see the definitions in 
52.225-9(a) and 52.225-11(a). 
 


(e) “Contracting Officer” means a person with the authority to enter into, administer, and/or 
terminate contracts and make related determinations and findings. The term includes 
certain authorized representatives of the Contracting Officer acting within the limits of 
their authority as delegated by the Contracting Officer. 
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(f) “Nondevelopmental item” means –  
 


(1) Any previously developed item of supply used exclusively for governmental 
purposes by a Federal agency, a State or local government, or a foreign 
government with which the United States has a mutual defense cooperation 
agreement; 
 


(2) Any item described in paragraph (f)(1) of this definition that requires only minor 
modification or modifications of a type customarily available in the commercial 
marketplace in order to meet the requirements of the procuring department or 
agency; or 
 


(3) Any item of supply being produced that does not meet the requirements of 
paragraph (f)(1) or (f)(2) solely because the item is not yet in use. 


 
(g) Except as otherwise provided in this contract, the term “subcontracts” includes, but is not 


limited to, purchase orders and changes and modifications to purchase orders under this 
contract. 
 


(h) The term DOE means the Department of Energy, FERC means Federal Energy 
Regulatory Commission, and NNSA means the National Security Administration. 
 


(i) The term Senior Procurement Executive means, for DOE: 
 
Department of Energy – Director, Office of Procurement and Assistance Management, 
DOE; 
 
National Nuclear Security Administration – Administrator for Nuclear Security, NNSA; 
and 
 
Federal Energy Regulatory Commission – Chairman, FERC. 


I.3 Reserved  


I.4 FAR 52.223-7 Notice of Radioactive Materials (Jan 1997) 
 


(a) The Contractor shall notify the Contracting Officer or designee, in writing, 30 days prior 
to the delivery of, or prior to completion of any servicing required by this contract of, 
items containing either –  
 


(1) Radioactive material requiring specific licensing under the regulations issued 
pursuant to the Atomic Energy Act of 1954, as amended, as set forth in Title 10 
of the Code of Federal Regulations, in effect on the date of this contract, or 
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(2) Other radioactive material not requiring specific licensing in which the specific 
activity is greater than 0.002 microcuries per gram or the activity per item equals 
or exceeds 0.01 microcuries. 
 
Such notice shall specify the part or parts of the items which contain radioactive 
materials, a description of the materials, the name and activity of the isotope, the 
manufacturer of the materials, and any other information known to the Contractor 
which will put users of the items on notice as to the hazards involved (OMB No. 
9000-0107). 
 


(b) If there has been no change affecting the quantity of activity, or the characteristics and 
composition of the radioactive material from deliveries under this contract or prior 
contracts, the Contractor may request that the Contracting Officer or designee waive the 
notice requirement in paragraph (a) of this clause.  Any such request shall –  
 


(1) Be submitting in writing; 
 


(2) State that the quantity of activity, characteristics and composition of the 
radioactive material have not changed; and 
 


(3) Cite the contract number on which the prior notification was submitted and the 
contracting office to which it was submitted. 


 
(c) All items, parts, or subassemblies which contain radioactive materials in which the 


specific activity is greater than 0.002 microcuries per gram or activity per item equals or 
exceeds 0.01 microcuries, and all containers in which such items, parts or subassemblies 
are delivered to the Government shall be clearly marked and labeled as required by the 
latest revision of MIL-STD 129 in effect on the date of the contract. 
 


(d) This clause, including this paragraph (d), shall be inserted in all subcontracts for 
radioactive materials meeting the criteria in paragraph (a) of this clause. 


I.5 FAR 52.223-11 Ozone-Depleting Substances (May 2001) 
 


(a) Definition. “Ozone-depleting substance,” as used in this clause, means any substance the 
Environmental Protection Agency designates in 40 CFR part 82 as –  
 


(1) Class I, including, but not limited to, chlorofluorocarbons, halons, carbon 
tetrachloride and methyl chloroform; or 
 


(2) Class II, including, but not limited to hydro chlorofluorocarbons. 
 


(b) The Contractor shall label products which contain or are manufactured with ozone-
depleting substances in the manner and to the extent required by 42 U.S.C. 7671j (b), (c), 
and (d) and 40 CFR part 82, subpart E, as follows: 
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Warning 
 
Contains (or manufactured with, if applicable) *______, a substance(s) which harm(s) 
public health and environment by destroying ozone in the upper atmosphere. 
 
*The Contractor shall insert the name of the substance(s). 


I.6 FAR 52.225-9 Buy American Construction Materials (May 2014)  
 


(a) Definitions.  As used in this clause –  
 
“Commercially available off-the-shelf (COTS) item” 
 


(1) Means any item of supply (including construction material that is –  
 


(i) A commercial item (as defined in paragraph (1) of the definition at FAR 
2.101; 
 


(ii) Sold in substantial quantities in the commercial marketplace; and 
 


(iii) Offer to the Government, under a contract or subcontract at any tier, 
without modification, in the same form in which it is sold in the 
commercial marketplace; and 


 
(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as 


agricultural products and petroleum products. 
 


“Component” means an article, material or supply incorporated directly into a construction 
material. 
 
“Construction material” means an article, material or supply brought to the construction site 
by the Contractor or a subcontractor for incorporation into the building or work.  The term 
also includes an item brought to the site preassembled from articles, materials or supplies. 
However, emergency life safety systems, such as emergency lighting, fire alarm and audio 
evacuation systems, that are discrete systems incorporated into a public building or work and 
that are produced as complete systems, are evaluated as a single and distinct construction 
material regardless of when or how the individual parts or components of those systems are 
delivered to the construction site.  Materials purchased directly by the Government are 
supplies, not construction material. 
 
“Cost of component” means –  
 


(1) For components purchased by the Contractor, the acquisition cost, including 
transportation costs to the place of incorporation into the construction material 
(whether or not such costs are paid to a domestic firm), and any applicable duty 
(whether or not a duty-free entry certificate is issued); or 
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(2) For components manufactured by the Contractor, all costs associated with the 
manufacture of the component, including transportation costs as described in 
paragraph (1) of this definition, plus allocable overhead costs, but excluding 
profit. Cost of components does not include any costs associated with the 
manufacture of the construction material.  


 
“Domestic construction material” means –  
 


(1) An unmanufactured construction material mined or produced in the United States. 
 


(2) A construction material manufactured in the United States, if –  
 


(i) The cost of its components mined, produced or manufactured in the United 
States exceeds 50 percent of the cost of all its components.  Components of 
foreign origin of the same class or kind for which nonavailability 
determinations have been made are treated as domestic; or 
 


(ii) The construction material is a COTS item.  
 


“Foreign construction material” means a construction material other than a domestic 
construction material. 
 
“United States” means the 50 States, the District of Columbia and outlying areas. 


 
(b) Domestic preference. 


 
(1) This clause implements the 41 U.S.C. chapter 83, Buy American statute,   by 


providing a preference for domestic construction material.  In accordance with 41 
U.S.C. 1907, the component test of the Buy American statute is waived for 
construction material that is a COTS item (See FAR 12.505(a)(2)).  The 
Contractor shall use only domestic construction material in performing this 
contract, except as provided in paragraphs (b)(2) and (b)(3) of this clause. 
 


(2) This requirement does not apply to information technology that is a commercial 
item or to the construction materials or components listed by the Government as 
follows: _none_ 
 


(3) The Contracting Officer may add other foreign construction material to the list in 
paragraph (b)(2) of this clause if the Government determines that –  
 


(i) The cost of domestic construction material would be unreasonable.  The 
cost of a particular domestic construction material subject to the 
requirements of the Buy American statute  is unreasonable when the cost 
of such material exceeds the cost of foreign material by more than 6  
percent ; 
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(ii) The application of the restriction of the Buy American statute  to a 
particular construction material would be impracticable or inconsistent 
with the public interest; or 
 


(iii) The construction material is not mined, produced, or manufactured in the 
United States in sufficient and reasonably available commercial quantities 
of a satisfactory quality. 


 
(c) Request for determination of inapplicability of the Buy American statute.  


 
(1)  


 
(i) Any Contractor request to use foreign construction material in accordance 


with paragraph (b)(3) of this clause shall include adequate information for 
Government evaluation of the request, including –  
 


(A) A description of the foreign and domestic construction materials; 
 


(B) Unit of measure; 
 


(C) Quantity; 
 


(D) Price; 
 


(E) Time of delivery or availability; 
 


(F) Location of the construction project; 
 


(G) Name and address of the proposed supplier; and 
 


(H) A detailed justification of the reason for use of foreign 
construction materials cited in accordance with paragraph (b)(3) 
of this clause. 


 
(ii) A request based on unreasonable cost shall include a reasonable survey of 


the market and a completed price comparison table in the format in 
paragraph (d) of this clause. 
 


(iii) The price of construction material shall include all delivery costs to the 
construction site and any applicable duty (whether or not a duty-free 
certificate may be issued). 
 


(iv) Any Contractor request for a determination submitted after contract award 
shall explain why the Contractor could not reasonably foresee the need 
for such determination and could not have requested the determination 
before contract award.  If the Contractor does not submit a satisfactory 
explanation, the Contracting Officer need not make a determination. 
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(2) If the Government determines after contract award that an exception to the Buy 
American statute applies and the Contracting Officer and the Contractor negotiate 
adequate consideration, the Contracting Officer will modify the contract to allow 
use of the foreign construction material.  However, when the basis for the 
exception is the unreasonable price of a domestic construction material, adequate 
consideration is not less than the differential established in paragraph (b)(3)(i) of 
this clause. 
 


(3) Unless the Government determines that an exception to the Buy American statute 
applies, use of foreign construction material is noncompliant with the Buy 
American statute.  


 
(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on 


unreasonable cost, the Contractor shall include the following information and any 
applicable supporting data based on the survey of suppliers: 
 


Foreign and Domestic Construction Materials Price Comparison 
Construction material description Unit of measure Quantity Price (dollars) * 


Item 1    
Foreign construction material    
Domestic construction material    
Item 2    
Foreign construction material    
Domestic construction material    


 
[List name, address, telephone number, and contact for suppliers surveyed. Attach copy 
of response; if oral, attach summary.]  
 
[Include other applicable supporting information.] 
 
[*Include all delivery costs to the construction site and any applicable duty (whether or 
not a duty-free entry certificate is issued).] 


I.7 Reserved 


I.8 FAR 52.252-6 Authorized Deviations in Clauses (Apr 1984) 
 


(a) The use in this solicitation or contract of any Federal Acquisition Regulation (48 CFR 
Chapter 1) clause with an authorized deviation is indicated by the addition of 
“(DEVIATION)” after the name of the regulation. 
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(b) The use in this solicitation or contract of any Department of Energy Acquisition 
Regulation (48 CFR Chapter 9) clause with an authorized deviation is indicated by the 
addition of “(DEVIATION)” after the name of the regulation. 


I.9 DEAR 952.209-72 Organizational Conflicts of Interest (Jun 1997)                        
Alternate I (Jun 1997)  


 
(a) Purpose.  The purpose of this clause is to ensure that the Contractor (1) is not biased 


because of its financial, contractual, organizational, or other interests which relate to the 
work under this contract, and (2) does not obtain any unfair competitive advantage over 
other parties by virtue of its performance of this contract. 
 


(b) Scope.  The restrictions described herein shall apply to performance or participation by 
the Contractor and any of its affiliates or their successors in interest (hereinafter 
collectively referred to as “Contractor”) in the activities covered by this clause as a prime 
contractor, subcontractor, cosponsor, joint venturer, consultant or in any similar capacity.  
For the purpose of this clause, affiliation occurs when a business concern is controlled by 
or has the power to control another or when a third party has the power to control both. 
 


(1) Use of Contractor’s Work Product.  (i) The Contractor shall be ineligible to 
participate in any capacity in Department contracts, subcontracts or proposals 
therefore (solicited and unsolicited) which stem directly from the contractor's 
performance of work under this contract for a period of two years after the 
completion of this contract.  Furthermore, unless so directed in writing by the 
Contracting Officer, the Contractor shall not perform any advisory and assistance 
services work under this contract on any of its products or services or the 
products or services of another firm if the Contractor is or has been substantially 
involved in their development or marketing.  Nothing in this subparagraph shall 
preclude the Contractor from competing for follow-on contracts for advisory and 
assistance services. 


 
(ii) If, under this contract, the Contractor prepares a complete or essentially 


complete Statement of Work or specifications to be used in competitive 
acquisitions, the Contractor shall be ineligible to perform or participate in 
any capacity in any contractual effort which is based on such Statement of 
Work or specifications.  The Contractor shall not incorporate its products 
or services in such Statement of Work or specifications unless so directed 
in writing by the Contracting Officer, in which case the restriction in this 
subparagraph shall not apply. 


 
(iii) Nothing in this paragraph shall preclude the Contractor from offering or 


selling its standard and commercial items to the Government. 
 


(2) Access to and use of information.  (i) If the Contractor, in the performance of this 
contract, obtains access to information, such as Department plans, policies, 
reports, studies, financial plans, internal data protected by the Privacy Act of 
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1974 (5 U.S.C. 552a), or data which has not been released or otherwise made 
available to the public, the Contractor agrees that without prior written approval 
of the Contracting Officer it shall not: 
 


(A) Use such information for any private purpose unless the 
information has been released or otherwise made available to the 
public; 


 
(B) Compete for work for the Department based on such information 


for a period of six (6) months after either the completion of this 
contract or until such information is released or otherwise made 
available to the public, whichever is first; 


 
(C) Submit an unsolicited proposal to the Government which is based 


on such information until one  year after such information is 
released or otherwise made available to the public; and 


 
(D) Release such information unless such information has previously 


been released or otherwise made available to the public by the 
Department. 


 
(ii) In addition, the Contractor agrees that to the extent it receives or is given 


access to proprietary data, data protected by the Privacy Act of 1974 (5 
U.S.C. 552a), or other confidential or privileged technical, business or 
financial information under this contract, it shall treat such information in 
accordance with any restrictions imposed on such information. 


 
(iii) The Contractor may use technical data it first produces under this contract 


for its private purposes consistent with paragraphs (b)(2)(i) (A) and (D) of 
this clause and the patent, rights in data and security provisions of this 
contract. 


 
(c) Disclosure after award.  (1) The Contractor agrees that, if changes, including additions, to 


the facts disclosed by it prior to award of this contract, occur during the performance of 
this contract, it shall make an immediate and full disclosure of such changes in writing to 
the Contracting Officer.  Such disclosure may include a description of any action which 
the Contractor has taken or proposes to take to avoid, neutralize or mitigate any resulting 
conflict of interest.  The Department may, however, terminate the contract for 
convenience if it deems such termination to be in the best interest of the Government. 


 
(2) In the event that the Contractor was aware of facts required to be disclosed or the 


existence of an actual or potential organizational conflict of interest and did not 
disclose such facts or such conflict of interest to the Contracting Officer, DOE 
may terminate this contract for default. 
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(d) Remedies.  For breach of any of the above restrictions or for nondisclosure or 
misrepresentation of any facts required to be disclosed concerning this contract, including 
the existence of an actual or potential organizational conflict of interest at the time of or 
after award, the Government may terminate the contract for default, disqualify the 
Contractor from subsequent related contractual efforts, and pursue such other remedies as 
may be permitted by law or this contract. 
 


(e) Waiver.  Requests for waiver under this clause shall be directed in writing to the 
Contracting Officer and shall include a full description of the requested waiver and the 
reasons in support thereof.  If it is determined to be in the best interests of the 
Government, the Contracting Officer may grant such a waiver in writing. 
 


(End of clause) 
 
Alternate I: In accordance with 909.507-2 and 970.0905, include the following alternate in 
the specified types of contracts. 


 
(f) Subcontracts.  (1) The Contractor shall include a clause, substantially similar to this 


clause, including this paragraph (f), in subcontracts expected to exceed the simplified 
acquisition threshold determined in accordance with FAR part 13 and involving the 
performance of advisory and assistance services as that term is defined at FAR 37.201.  
The terms “contract,”' “contractor,” and “contracting officer” shall be appropriately 
modified to preserve the Government's rights. 


 
(2) Prior to the award under this contract of any such subcontracts for advisory and 


assistance services, the Contractor shall obtain from the proposed subcontractor 
or consultant the disclosure required by DEAR 909.507-1, and shall determine in 
writing whether the interests disclosed present an actual or significant potential 
for an organizational conflict of interest.  Where an actual or significant potential 
organizational conflict of interest is identified, the Contractor shall take actions to 
avoid, neutralize or mitigate the organizational conflict to the satisfaction of the 
Contractor.  If the conflict cannot be avoided or neutralized, the Contractor must 
obtain the approval of the DOE Contracting Officer prior to entering into the 
subcontract. 


I.10 DEAR 970.5203-1 Management Controls (Dec 2000) (DEVIATION) 
 


(a)  
 


(1) The Contractor shall be responsible for maintaining, as an integral part of its 
organization, effective systems of management controls for both administrative 
and programmatic activities.  Management controls comprise the plan of 
organization, methods and procedures adopted by management to reasonably 
ensure that: the mission and activities assigned to the Contractor are properly 
executed; efficient and effective operations are promoted; resources are 
safeguarded against waste, loss, mismanagement, unauthorized use or 
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misappropriation; all encumbrances and costs that are incurred under the contract 
and fees that are earned are in compliance with applicable clauses and other 
current terms, conditions and intended purposes; all collections accruing to the 
Contractor in connection with the work under this contract, expenditures and all 
other transactions and assets are properly recorded, managed and reported; and 
financial, statistical and other reports necessary to maintain accountability and 
managerial control are accurate, reliable and timely. 
 


(2) The systems of controls employed by the Contractor shall be documented and 
satisfactory to DOE. 
 


(3) Such systems shall be an integral part of the Contractor's management activities, 
including defining specific roles and responsibilities for each level of 
management, and holding employees accountable for the adequacy of the 
management systems and controls in their areas of assigned responsibility. 
 


(4) The Contractor shall, as part of the internal audit program required elsewhere in 
this contract, periodically review the management systems and controls employed 
in programs and administrative areas to ensure that they are adequate to provide 
reasonable assurance that the objectives of the systems are being accomplished 
and that these systems and controls are working effectively.  Annually, or at other 
intervals directed by the Contracting Officer, the Contractor shall supply to the 
Contracting Officer copies of the reports reflecting the status of recommendations 
that result from audits of business, financial or management controls performed 
by its internal audit activity and any other audit activity. 


 
(b) The Contractor shall be responsible for maintaining, as a part of its operational 


responsibilities, a baseline quality assurance program that implements documented 
performance, quality standards and control and assessment techniques. 


I.11 DEAR 970.5203-2 Performance Improvement and Collaboration (Dec 2000) 
 


(1) The Contractor agrees that it shall affirmatively identify, evaluate and institute 
practices, where appropriate, that will improve performance in the areas of 
environmental and health, safety, scientific and technical, security, business and 
administrative, and any other areas of performance in the management and 
operation of the contract.  This may entail the alteration of existing practices or 
the institution of new procedures to more effectively or efficiently perform any 
aspect of contract performance or reduce overall cost of operation under the 
contract.  Such improvements may result from changes in organization, 
simplification of systems while retaining necessary controls, or any other 
approaches consistent with the Statement of Work and performance measures of 
this contract. 
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(2) The Contractor agrees to work collaboratively with the Department, all other 
management and operating, DOE major facilities management contractors and 
affiliated contractors which manage or operate DOE sites or facilities for the 
following purposes: (i) to exchange information generally, (ii) to evaluate 
concepts that may be of benefit in resolving common issues, in confronting 
common problems, or in reducing costs of operations, and (iii) to otherwise 
identify and implement DOE-complex-wide management improvements 
discussed in paragraph (a).  In doing so, it shall also affirmatively provide 
information relating to its management improvements to such contractors, 
including lessons learned, subject to security considerations and the protection of 
data proprietary to third parties. 
 


(3) The Contractor may consult with the Contracting Officer in those instances in 
which improvements being considered pursuant to paragraph (a) involve the 
cooperation of the DOE.  The Contractor may request the assistance of the 
Contracting Officer in the communication of the success of improvements to 
other management and operating contractors in accordance with paragraph (b) of 
this clause. 
 


(4) The Contractor shall notify the Contracting Officer and seek approval where 
necessary to fulfill its obligations under the contract.  Compliance with this clause 
in no way alters the obligations of the Contractor under any other provision of 
this contract. 


I.12 DEAR 970.5203-3 Contractor’s Organization (Dec 2000) 
 


(1) Organization chart.  As promptly as possible after the execution of this contract, 
the Contractor shall furnish to the Contracting Officer a chart showing the names, 
duties and organization of key personnel (see 48 CFR 952.215-70) to be 
employed in connection with the work, and shall furnish supplemental 
information to reflect any changes as they occur. 
 


(2) Supervisory representative of Contractor.  Unless otherwise directed by the 
Contracting Officer, a competent full-time resident supervisory representative of 
the Contractor satisfactory to the Contracting Officer shall be in charge of the 
work at the site, and any work off-site, at all times. 
 


(3) Control of employees.  The Contractor shall be responsible for maintaining 
satisfactory standards of employee competency, conduct and integrity and shall 
be responsible for taking such disciplinary action with respect to its employees as 
may be necessary.  In the event the contractor fails to remove any employee from 
the contract work whom DOE deems incompetent, careless or insubordinate, or 
whose continued employment on the work is deemed by DOE to be inimical to 
the Department's mission, the Contracting Officer may require, with the approval 
of the Secretary of Energy, the Contractor to remove the employee from work 
under the contract.  This includes the right to direct the Contractor to remove its 
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most senior key person from work under the contract for serious contract 
performance deficiencies. 
 


(4) Standards and procedures.  The Contractor shall establish such standards and 
procedures as are necessary to implement the requirements set forth in 48 CFR 
970.0371.  Such standards and procedures shall be subject to the approval of the 
Contracting Officer. 


I.13 DEAR 970.5204-1 Counterintelligence (Dec 2010)  
 


(1) The Contractor shall take all reasonable precautions in the work under this 
contract to protect DOE programs, facilities, technology, personnel, unclassified 
sensitive information and classified matter from foreign intelligence threats and 
activities conducted for governmental or industrial purposes, in accordance with 
DOE Order 3475.1,  Counterintelligence Program, or its successor; Executive 
Order 12333, U.S. Intelligence Activities; and other pertinent national and 
Departmental Counterintelligence requirements. 
 


(2) The Contractor shall appoint a qualified employee(s) to function as the Contractor 
Counterintelligence Officer.  The Contractor Counterintelligence Officer will be 
responsible for conducting defensive Counterintelligence briefings and 
debriefings of employees traveling to foreign countries or interacting with foreign 
nationals; providing thoroughly documented written reports relative to targeting, 
suspicious activity and other matters of Counterintelligence interest; immediately 
reporting targeting, suspicious activity and other Counterintelligence concerns to 
the DOE Headquarters Counterintelligence Division; and providing assistance to 
other elements of the U.S. Intelligence Community as stated in the 
aforementioned Executive Order, the DOE Counterintelligence Order, and other 
pertinent national and Departmental Counterintelligence requirements. 


I.14 DEAR 970.5204-2 Laws, Regulations, and DOE Directives (Dec 2000) (DEVIATION) 
 


(1) In performing work under this contract, the Contractor shall comply with the 
requirements of applicable federal, state, and local laws and regulations 
(including DOE regulations), unless relief has been granted in writing by the 
appropriate regulatory agency.  A List of Applicable Laws and regulations (List 
A) may be appended to this contract for information purposes.  Omission of any 
applicable law or regulation from List A does not affect the obligation of the 
Contractor to comply with such law or regulation pursuant to this paragraph. 
 


(2) The Contractor shall perform the work of this contract in accordance with each of 
the DOE Directives appended to this contract as Section J, Attachment G until 
such time as the Contracting Officer approves the substitution of an alternative 
procedure, standard, system of oversight or assessment mechanism resulting from 
the process described in the clause of this contract entitled, “Application of DOE 
Directives and Alternatives.” 
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(3) Except as otherwise directed by the Contracting Officer, the Contractor shall 
procure all necessary permits or licenses required for the performance of work 
under this contract. 
 


(4) Regardless of the performer of the work, the Contractor is responsible for 
compliance with the requirements of this clause.  The Contractor is responsible 
for flowing down the requirements of this clause to subcontracts at any tier to the 
extent necessary to ensure the Contractor's compliance with the requirements. 


I.15 DEAR 970.5204-3 Access To and Ownership of Records (Dec 2000) 
 


(a) Government-owned records.  Except as provided in paragraph (b) of this clause, all 
records acquired or generated by the Contractor in its performance of this contract shall 
be the property of the Government and shall be delivered to the Government or otherwise 
disposed of by the Contractor either as the Contracting Officer may from time to time 
direct during the progress of the work or, in any event, as the Contracting Officer shall 
direct upon completion or termination of the contract. 
 


(b) Contractor-owned records.  The following records are considered the property of the 
Contractor and are not within the scope of paragraph (a) of this clause. 


  
(1) Employment-related records (such as workers' compensation files; employee 


relations records, records on salary and employee benefits; drug testing records, 
labor negotiation records; records on ethics, employee concerns, and other 
employee related investigations conducted under an expectation of 
confidentiality; employee assistance program records; and personnel and medical/ 
health-related records and similar files), and non-employee patient medical/health 
related records, except for those records described by the contract as being 
maintained in Privacy Act systems of records. 
 


(2) Confidential Contractor financial information, and correspondence between the 
Contractor and other segments of the Contractor located away from the DOE 
facility (i.e., the Contractor's corporate headquarters); 
 


(3) Records relating to any procurement action by the Contractor, except for records 
that under 48 CFR 970.5232-3, “Accounts, Records and Inspection,” are 
described as the property of the Government; and 
 


(4) Legal records, including legal opinions, litigation files and documents covered by 
the attorney-client and attorney work product privileges; and 
 


(5) The following categories of records maintained pursuant to the technology 
transfer clause of this contract: 
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(i) Executed license agreements, including exhibits or appendices containing 
information on royalties, royalty rates, other financial information, or 
commercialization plans, and all related documents, notes and 
correspondence. 
 


(ii) The Contractor's protected Cooperative Research and Development 
Agreement (CRADA) information and appendices to a CRADA that 
contain licensing terms and conditions, or royalty or royalty rate 
information. 
 


(iii) Patent, copyright, mask work and trademark application files and related 
Contractor invention disclosures, documents and correspondence, where 
the Contractor has elected rights or has permission to assert rights and has 
not relinquished such rights or turned such rights over to the Government. 


 
(c) Contract completion or termination.  In the event of completion or termination of this 


contract, copies of any of the Contractor-owned records identified in paragraph (b) of this 
clause, upon the request of the Government, shall be delivered to DOE or its designees, 
including successor contractors.  Upon delivery, title to such records shall vest in DOE or 
its designees, and such records shall be protected in accordance with applicable federal 
laws (including the Privacy Act), as appropriate. 
 


(d) Inspection, copying and audit of records.  All records acquired or generated by the 
Contractor under this contract in the possession of the Contractor, including those 
described at paragraph (b) of this clause, shall be subject to inspection, copying and audit 
by the Government or its designees at all reasonable times, and the Contractor shall 
afford the Government or its designees reasonable facilities for such inspection, copying 
and audit; provided, however, that upon request by the Contracting Officer, the 
Contractor shall deliver such records to a location specified by the Contracting Officer 
for inspection, copying and audit.  The Government or its designees shall use such 
records in accordance with applicable federal laws (including the Privacy Act), as 
appropriate. 
 


(e) Applicability.  Paragraphs (b), (c), and (d) of this clause apply to all records without 
regard to the date or origination of such records. 
 


(f) Records retention standards.  Special records retention standards, described at DOE 
Order 200.1, Information Management Program (version in effect on effective date of 
contract), are applicable for the classes of records described therein, whether or not the 
records are owned by the Government or the Contractor.  In addition, the Contractor shall 
retain individual radiation exposure records generated in the performance of work under 
this contract until DOE authorizes disposal.  The Government may waive application of 
these record retention schedules, if, upon termination or completion of the contract, the 
Government exercises its right under paragraph (c) of this clause to obtain copies and 
delivery of records described in paragraphs (a) and (b) of this clause. 
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(g) Subcontracts.  The Contractor shall include the requirements of this clause in all 
subcontracts that are of a cost-reimbursement type if any of the following factors is 
present: 
 


(1) The value of the subcontract is greater than $2 million (unless specifically waived 
by the Contracting Officer); 
 


(2) The Contracting Officer determines that the subcontract is, or involves, a critical 
task related to the contract; or 
 


(3) The subcontract includes 48 CFR 970.5223-1, Integration of Environment, 
Safety, and Health into Work Planning and Execution, or similar clause. 


I.16 DEAR 970.5208-1 Printing (Dec 2000) 
 


(1) To the extent that duplicating or printing services may be required in the 
performance of this contract, the Contractor shall provide or secure such services 
in accordance with the Government Printing and Binding Regulations, Title 44 of 
the U.S. Code, and DOE Directives relative thereto.  
 


(2) The term “Printing” includes the following processes: Composition, platemaking, 
presswork, binding, microform publishing or the end items produced by such 
processes.  Provided, however, that performance of a requirement under this 
contract involving the duplication of less than 5,000 copies of a single page, or no 
more than 25,000 units in the aggregate of multiple pages, will not be deemed to 
be printing.  
 


(3) Printing services not obtained in compliance with this guidance shall result in the 
cost of such printing being disallowed.  
 


(4) The Contractor shall include the substance of this clause in all subcontracts 
hereunder which require printing (as that term is defined in Title I of the U.S. 
Government Printing and Binding Regulations). 


I.17 DEAR 970.5215-1 Total Available Fee: Base Fee Amount and Performance Fee Amount
 (Dec 2000) Alternate I (Dec 2000) Alternate IV (Dec 2000) 
 


(a) Total available fee.  Total available fee, consisting of a base fee amount (which may be 
zero) and a performance fee amount (consisting of an incentive fee component for 
objective performance requirements, an award fee component for subjective performance 
requirements, or both) determined in accordance with the provisions of this clause, is 
available for payment in accordance with the clause of this contract entitled, “Payments 
and advances.” 
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(b) Fee negotiations.  Prior to the beginning of each fiscal year under this contract, or other 
appropriate period as mutually agreed upon and, if exceeding one year, approved by the 
Senior Procurement Executive, or designee, the Contracting Officer and Contractor shall 
enter into negotiation of the requirements for the year or appropriate period, including the 
evaluation areas and individual requirements subject to incentives, the total available fee, 
and the allocation of fee.  The Contracting Officer shall modify this contract at the 
conclusion of each negotiation to reflect the negotiated requirements, evaluation areas 
and individual requirements subject to incentives, the total available fee, and the 
allocation of fee.  In the event the Parties fail to agree on the requirements, the evaluation 
areas and individual requirements subject to incentives, the total available fee, or the 
allocation of fee, a unilateral determination will be made by the Contracting Officer.  The 
total available fee amount shall be allocated to a twelve month cycle composed of one or 
more evaluation periods, or such longer period as may be mutually agreed to between the 
Parties and approved by the Senior Procurement Executive, or designee. 


 
(c) Determination of total available fee amount earned.   


 
(1) The Government shall, at the conclusion of each specified evaluation period, 


evaluate the Contractor's performance of all requirements, including performance 
based incentives completed during the period, and determine the total available 
fee amount earned.  At the Contracting Officer's discretion, evaluation of 
incentivized performance may occur at the scheduled completion of specific 
incentivized requirements. 
 


(2) The DOE Operations/Field Office Manager, or designee, will be (Richard B. 
Provencher).  The Contractor agrees that the determination as to the total 
available fee earned is a unilateral determination made by the DOE 
Operations/Field Office Manager, or designee. 
 


(3) The evaluation of Contractor performance shall be in accordance with the 
Performance Evaluation and Measurement Plan(s) described in subparagraph (d) 
of this clause unless otherwise set forth in the contract. The Contractor shall be 
promptly advised in writing of the fee determination, and the basis of the fee 
determination.  In the event that the Contractor's performance is considered to be 
less than the level of performance set forth in the Statement of Work, as amended 
to include the current Work Authorization Directive or similar document, for any 
contract requirement, it will be considered by the DOE Operations/Field Office 
Manager, or designee, who may at his/her discretion adjust the fee determination 
to reflect such performance.  Any such adjustment shall be in accordance with the 
clause entitled, "Conditional Payment of Fee, Profit, or Incentives" if contained in 
the contract. 
 


(4) At the sole discretion of the Government, unearned total available fee amounts 
may be carried over from one evaluation period to the next, so long as the periods 
are within the same award fee cycle. 
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(d) Performance evaluation and measurement plan(s).  To the extent not set forth elsewhere 
in the contract: 


 
(1) The Government shall establish a Performance Evaluation and Measurement 


Plan(s) upon which the determination of the total available fee amount earned 
shall be based.  The Performance Evaluation and Measurement Plan(s) will 
address all of the requirements of contract performance specified in the contract 
directly or by reference.  A copy of the Performance Evaluation and 
Measurement Plan(s) shall be provided to the Contractor –  


 
(i) Prior to the start of an evaluation period if the requirements, evaluation 


areas, specific incentives, amount of fee and allocation of fee to such 
evaluation areas and specific incentives have been mutually agreed to by 
the Parties; or 
 


(ii) Not later than thirty days prior to the scheduled start date of the 
evaluation period, if the requirements, evaluation areas, specific 
incentives, amount of fee and allocation of fee to such evaluation areas 
and specific incentives have been unilaterally established by the 
Contracting Officer. 
 


(2) The Performance Evaluation and Measurement Plan(s) will set forth the criteria 
upon which the Contractor will be evaluated relating to any technical, schedule, 
management and/or cost objectives selected for evaluation.  Such criteria should 
be objective, but may also include subjective criteria.  The Plan(s) shall also set 
forth the method by which the total available fee amount will be allocated and the 
amount earned determined. 
 


(3) The Performance Evaluation and Measurement Plan(s) may, consistent with the 
contract Statement of Work, be revised during the period of performance. The 
Contracting Officer shall notify the Contractor: 
 


(i) Of such unilateral changes at least ninety calendar days prior to the end of 
the affected evaluation period and at least thirty calendar days prior to the 
effective date of the change; 
 


(ii) Of such bilateral changes at least sixty calendar days prior to the end of 
the affected evaluation period; or 
 


(iii) If such change, whether unilateral or bilateral, is urgent and high priority, 
at least thirty calendar days prior to the end of the evaluation period. 


 
(e) Schedule for total available fee amount earned determinations.  The DOE 


Operations/Field Office Manager, or designee, shall issue the final total available fee 
amount earned determination in accordance with: the schedule set forth in the 
Performance Evaluation and Measurement Plan(s); or as otherwise set forth in this 
contract.  However, a determination must be made within sixty calendar days after the 
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receipt by the Contracting Officer of the Contractor's self-assessment, if one is required 
or permitted by paragraph (f) of this clause, or seventy calendar days after the end of the 
evaluation period, whichever is later, or a longer period if the Contractor and Contracting 
Officer agree.  If the Contracting Officer evaluates the Contractor's performance of 
specific requirements on their completion, the payment of any earned fee amount must be 
made within seventy calendar days (or such other time period as mutually agreed to 
between the Contracting Officer and the Contractor) after such completion.  If the 
determination is delayed beyond that date, the Contractor shall be entitled to interest on 
the determined total available fee amount earned at the rate established by the Secretary 
of the Treasury under section 12 of the Contract Disputes Act of 1978 (41 U.S.C. 611) 
that is in effect on the payment date.  This rate is referred to as the “Renegotiation Board 
Interest Rate,” and is published in the Federal Register semiannually on or about January 
1 and July 1.  The interest on any late total available fee amount earned determination 
will accrue daily and be compounded in 30- day increments inclusive from the first day 
after the schedule determination date through the actual date the determination is issued.  
That is, interest accrued at the end of any 30 day period will be added to the determined 
amount of fee earned and be subject to interest if not paid in the succeeding  30 day 
period. 


 
(f) Contractor self-assessment.  Following each evaluation period, the Contractor may 


submit a self-assessment, provided such assessment is submitted within (10) calendar 
days after the end of the period.  This self-assessment shall address both the strengths and 
weaknesses of the Contractor's performance during the evaluation period.  Where 
deficiencies in performance are noted, the Contractor shall describe the actions planned 
or taken to correct such deficiencies and avoid their recurrence.  The DOE 
Operations/Field Office Manager, or designee, will review the Contractor's self-
assessment, if submitted, as part of its independent evaluation of the Contractor's 
management during the period.  A self-assessment, in and of itself may not be the only 
basis for the award fee determination. 


I.18 Reserved 


I.19 DEAR 970.5215-3 Conditional Payment of Fee, Profit and Other Incentives – Facility
 Management Contracts (Jan 2004) Alternative II (Jan 2004) 
 


(a) General.  (1) The payment of earned fee, fixed fee, profit or share of cost savings under 
this contract is dependent upon:  


 
(i) The contractor's or contractor employees' compliance with the terms and 


conditions of this contract relating to environment, safety and health 
(ES&H), which includes worker safety and health (WS&H), including 
performance under an approved Integrated Safety Management System 
(ISMS); and 
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(ii) The contractor’s or contractor employees’ compliance with the terms and 
conditions of this contract relating to the safeguarding of Restricted Data 
and other classified information. 


 
(2) The ES&H performance requirements of this contract are set forth in its ES&H 


terms and conditions, including the DOE approved contractor ISMS or similar 
document.  Financial incentives for timely mission accomplishment or cost 
effectiveness shall never compromise or impede full and effective 
implementation of the ISMS and full ES&H compliance. 
 


(3) The performance requirements of this contract relating to the safeguarding of 
Restricted Data and other classified information are set forth in the clauses of this 
contract entitled, “Security” and “Laws, Regulations, and DOE Directives,” as 
well as in other terms and conditions. 
 


(4) If the contractor does not meet the performance requirements of this contract 
relating to ES&H or to the safeguarding of Restricted Data and other classified 
information during any performance evaluation period established under the 
contract pursuant to the clause of this contract entitled, “Total Available Fee: 
Base Fee Amount and Performance Fee Amount,” otherwise earned fee, fixed 
fee, profit or share of cost savings may be unilaterally reduced by the contracting 
officer. 


 
(b) Reduction Amount.  (1) The amount of earned fee, fixed fee, profit or share of cost 


savings that may be unilaterally reduced will be determined by the severity of the 
performance failure pursuant to the degrees specified in paragraph (c) and (d) of this 
clause. 
 


(2) If a reduction of earned fee, fixed fee, profit or share of cost savings is warranted, 
unless mitigating factors apply, such reduction shall not be less than 26% nor 
greater than 100% of the amount of earned fee, fixed fee, profit or the contractor's 
share of cost savings for a first degree performance failure, not less than 11% nor 
greater than 25% for a second degree performance failure, and up to 10% for a 
third degree performance failure. 


 
(3) In determining the amount of the reduction and the applicability of mitigating 


factors, the contracting officer must consider the contractor's overall performance 
in meeting the ES&H requirements of the contract.  Such consideration must 
include performance against any site specific performance criteria/requirements 
that provide additional definition, guidance for the amount of reduction, or 
guidance for the applicability of mitigating factors.  In all cases, the contracting 
officer must consider mitigating factors that may warrant a reduction below the 
applicable range (see 48 CFR 970.1504-1-2).  The mitigating factors include, but 
are not limited to, the following ((v), (vi), (vii) and (viii) apply to ES&H only). 


 
(i) Degree of control the contractor had over the event or incident. 


 







Contract No. DE-AC07-05ID14517 
Section I 


Conformed thru Modification No. 421 
 


I-25 
 


(ii) Efforts the contractor had made to anticipate and mitigate the possibility 
of the event in advance. 


 
(iii) Contractor self-identification and response to the event to mitigate 


impacts and recurrence. 
 


(iv) General status (trend and absolute performance) of: ES&H and 
compliance in related areas; or of safeguarding Restricted Data and other 
classified information and compliance in related areas. 


 
(v) Contractor demonstration to the contracting officer’s satisfaction that the 


principles of industrial ES&H standards are routinely practiced (e.g., 
Voluntary Protection Program Star Status, or ISO 14000 Certification). 


 
(vi) Event caused by “Good Samaritan” act by the contractor (e.g., offsite 


emergency response). 
 


(vii) Contractor demonstration that a performance measurement system is
 routinely used to improve and maintain ES&H performance (including
 effective resource allocation) and to support DOE corporate-decision
 making (e.g., policy, ES&H programs). 


 
(viii) Contractor demonstration that an Operating Experience and Feedback


 Program is functioning that demonstrably affects continuous
 improvement in ES&H by use of lessons-learned and best practices
 inter- and intra-DOE sites. 
 


(4) (i) The amount of fee, fixed fee, profit or share of cost savings that is otherwise 
earned by the  contractor during an evaluation period may be reduced in 
accordance with this clause if it is determined that a performance failure 
warranting a reduction under this clause occurs within the evaluation period. 
 


(ii) The amount of reduction under this clause, in combination with any 
reduction made under any other clause in the contract, shall not exceed 
the amount of fee, fixed fee, profit or the contractor's share of cost 
savings that is otherwise earned during the evaluation period. 


 
(iii) For the purposes of this clause, earned fee, fixed fee, profit or share of 


cost savings for the evaluation period shall mean the amount determined 
by the contracting officer or fee determination official as otherwise 
payable based on the contractor's performance during the evaluation 
period.  Where the contract provides for financial incentives that extend 
beyond a single evaluation period, this amount shall also include: any 
provisional amounts determined otherwise payable in the evaluation 
period; and, if provisional payments are not provided for, the allocable 
amount of any incentive determined otherwise payable at the conclusion 
of a subsequent evaluation period.  The allocable amount shall be the total 
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amount of the earned incentive divided by the number of evaluation 
periods over which it was earned. 


 
(iv) The Government will effect the reduction as soon as practicable after the 


end of the evaluation period in which the performance failure occurs.  If 
the Government is not aware of the failure, it will effect the reduction as 
soon as practical after becoming aware.  For any portion of the reduction 
requiring an allocation the Government will effect the reduction at the end 
of the evaluation period in which it determines the total amount earned 
under the incentive.  If at any time a reduction causes the sum of the 
payments the contractor has received for fee, fixed fee, profit or share of 
cost savings to exceed the sum of fee, fixed fee, profit or share of cost 
savings the contractor has earned (provisionally or otherwise), the 
contractor shall immediately return the excess to the Government (What 
the contractor “has earned” reflects any reduction made under this or any 
other clause of the contract). 


 
(v) At the end of the contract: 


 
(A) The Government will pay the contractor the amount by which the 


sum of fee, fixed fee, profit or share of cost savings the contractor 
has earned exceeds the sum of the payments the contractor has 
received; or 
 


(B) The contractor shall return to the Government the amount by 
which the sum of the payments the contractor has received 
exceeds the sum of fee, fixed fee, profit or share of cost savings 
the contractor has earned (What the Contractor “has earned” 
reflects any reduction made under this or any other clause of the 
contract). 


 
(c) Environment, Safety and Health (ES&H).  Performance failures occur if the contractor 


does not comply with the contract's ES&H terms and conditions, including the DOE 
approved contractor ISMS.  The degrees of performance failure under which reductions 
of earned or fixed fee, profit or share of cost savings will be determined are: 


 
(1) First Degree: Performance failures that are most adverse to ES&H.  Failure to 


develop and obtain required DOE approval of an ISMS is considered first degree.  
The Government will perform necessary review of the ISMS in a timely manner 
and will not unreasonably withhold approval of the contractor's ISMS.  The 
following performance failures or performance failures of similar import will be 
considered first degree. 


 
(i) Type A accident (defined in DOE Order 225.1A). 


 
(ii) Two Second Degree performance failures during an evaluation period. 
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(2) Second Degree: Performance failures that are significantly adverse to ES&H.  
They include failures to comply with an approved ISMS that result in an actual 
injury, exposure or exceedance that occurred or nearly occurred but had minor 
practical long-term health consequences.  They also include breakdowns of the 
Safety Management System.  The following performance failures or performance 
failures of similar import will be considered second degree: 


 
(i) Type B accident (defined in DOE Order 225.1A). 


 
(ii) Non-compliance with an approved ISMS that results in a near miss of a 


Type A or B accident.  A near miss is a situation in which an 
inappropriate action occurs, or a necessary action is omitted, but does not 
result in an adverse effect. 


 
(iii) Failure to mitigate or notify DOE of an imminent danger situation after 


discovery, where such notification is a requirement of the contract. 
 


(3) Third Degree: Performance failures that reflect a lack of focus on improving 
ES&H. They include failures to comply with an approved ISMS that result in 
potential breakdown of the system.  The following performance failures or 
performance failures of similar import will be considered third degree: 


 
(i) Failure to implement effective corrective actions to address 


deficiencies/non-compliances documented through: external (e.g., 
Federal) oversight and/or reported per DOE Order 232.1A requirements; 
or internal oversight of DOE Order 440.1A requirements. 


 
(ii) Multiple similar non-compliances identified by external (e.g., Federal) 


oversight that in aggregate indicate a significant programmatic 
breakdown. 


 
(iii) Non-compliances that either have, or may have, significant negative 


impacts to the worker, the public, or the environment or that indicate a 
significant programmatic breakdown. 


 
(iv) Failure to notify DOE upon discovery of events or conditions where 


notification is required by the terms and conditions of the contract. 
 


(d) Minimum requirements for specified level of performance.  (1) At a minimum the 
contractor must perform the following: 
 


(i) The requirements with specific incentives which do not require the 
achievement of cost efficiencies in order to be performed at the level of 
performance set forth in the Statement of Work, Work Authorization 
Directive, or similar document unless an otherwise minimum level of 
performance has been established in the specific incentive; 
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(ii) All of the performance requirements directly related to requirements 
specifically incentivized which do not require the achievement of cost 
efficiencies in order to be performed at a level of performance such that 
the overall performance of these related requirements is at an acceptable 
level; and 
 


(iii) All other requirements at a level of performance such that the total 
performance of the contract is not jeopardized. 


 
(2) The evaluation of the Contractor's achievement of the level of performance shall 


be unilaterally determined by the Government.  To the extent that the Contractor 
fails to achieve the minimum performance levels specified in the Statement of 
Work, Work Authorization Directive, or similar document, during the 
performance evaluation period, the DOE Operations/Field Office Manager, or 
designee, may reduce any otherwise earned fee, fixed fee, profit, or shared net 
savings for the performance evaluation period.  Such reduction shall not result in 
the total of earned fee, fixed fee, profit, or shared net savings being less than 25% 
of the total available fee amount.  Such 25% shall include base fee, if any. 


 
(e) Minimum requirements for cost performance.  (1) Requirements incentivized by other 


than cost incentives must be performed within their specified cost constraint and must not 
adversely impact the costs of performing unrelated activities.   
 


(2) The performance of requirements with a specific cost incentive must not
 adversely impact the costs of performing unrelated requirements.   
 
(3) The contractor's performance within the stipulated cost performance levels for the
 performance evaluation period shall be determined by the Government.  To the
 extent the contractor fails to achieve the stipulated cost performance levels, the
 DOE Operations/Field Office Manager, or designee, may reduce in whole or in
 part any otherwise earned fee, fixed fee, profit or shared net savings for the
 performance evaluation period.  Such reduction shall not result in the total of
 earned fee, fixed fee, profit, or shared net savings being less than 25% of the
 total available fee amount.  Such 25% shall include base fee, if any. 


I.20 DEAR 970.5222-1 Collective Bargaining Agreements Management and Operating
 Contracts (Dec 2000) 
 
 When negotiating collective bargaining agreements applicable to the work force under this
 contract, the Contractor shall use its best efforts to ensure such agreements contain provisions
 designed to assure continuity of services.  All such agreements entered into during the
 contract period of performance should provide that grievances and disputes involving the
 interpretation or application of the agreement will be settled without resorting to strike,
 lockout, or other interruption of normal operations.  For this purpose, each collective
 bargaining agreement should provide an effective grievance procedure with arbitration as its
 final step, unless the Parties mutually agree upon some other method of assuring continuity
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 of operations.  As part of such agreements, management and labor should agree to cooperate
 fully with the Federal Mediation and Conciliation Service.  The Contractor shall include the
 substance of this clause in any subcontracts for protective services or other services
 performed on the DOE-owned site which will affect the continuity of operation of the 
 facility. 


I.21 DEAR 970.5222-2 Overtime Management (Dec 2000) 
 


(a) The Contractor shall maintain adequate internal controls to ensure that employee 
overtime is authorized only if cost effective and necessary to ensure performance of work 
under this contract. 
 


(b) The Contractor shall notify the Contracting Officer when in any given year it is likely 
that overtime usage as a percentage of payroll may exceed 4%. 
 


(c) The Contracting Officer may require the submission, for approval, of a formal annual 
overtime control plan whenever Contractor overtime usage as a percentage of payroll has 
exceeded, or is likely to exceed,  4%, or if the Contracting Officer otherwise deems 
overtime expenditures excessive.  The plan shall include, at a minimum: 
 


(1) An overtime premium fund (maximum dollar amount); 
 


(2) Specified controls for casual overtime for non-exempt employees; 
 


(3) Specific parameters for allowability of exempt overtime; 
 


(4) An evaluation of alternatives to the use of overtime; and 
 


(5) Submission of a semi-annual report that includes for exempt and non-exempt 
employees: 
 


(i) Total cost of overtime; 
 


(ii) Total cost of straight time; 
 


(iii) Overtime cost as a percentage of straight-time cost; 
 


(iv) Total overtime hours; 
 


(v) Total straight-time hours; and 
 


(vi) Overtime hours as a percentage of straight-time hours. 
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I.22 DEAR 970.5223-1 Integration of Environment, Safety and Health into Work Planning
 and Execution (Dec 2000) 
 


(a) For the purpose of this clause –  
 


(1) Safety encompasses environment, safety and health, including pollution 
prevention and waste minimization; and 
 


(2) Employees include subcontractor employees. 
 


(b) In performing work under this contract, the Contractor shall perform work safely, in a 
manner that ensures adequate protection for employees, the public and the environment, 
and shall be accountable for the safe performance of work.  The Contractor shall exercise 
a degree of care commensurate with the work and the associated hazards.  The Contractor 
shall ensure that management of environment, safety and health (ES&H) functions and 
activities becomes an integral but visible part of the Contractor's work planning and 
execution processes.  The Contractor shall, in the performance of work, ensure that: 
 


(1) Line management is responsible for the protection of employees, the public and 
the environment.  Line management includes those Contractor and subcontractor 
employees managing or supervising employees performing work. 
 


(2) Clear and unambiguous lines of authority and responsibility for ensuring (ES&H) 
are established and maintained at all organizational levels. 
 


(3) Personnel possess the experience, knowledge, skills and abilities that are 
necessary to discharge their responsibilities. 
 


(4) Resources are effectively allocated to address ES&H, programmatic and 
operational considerations.  Protecting employees, the public and the environment 
is a priority whenever activities are planned and performed. 
 


(5) Before work is performed, the associated hazards are evaluated and an agreed-
upon set of ES&H standards and requirements are established which, if properly 
implemented, provide adequate assurance that employees, the public and the 
environment are protected from adverse consequences. 
 


(6) Administrative and engineering controls to prevent and mitigate hazards are 
tailored to the work being performed and associated hazards.  Emphasis should be 
on designing the work and/or controls to reduce or eliminate the hazards and to 
prevent accidents and unplanned releases and exposures. 
 


(7) The conditions and requirements to be satisfied for operations to be initiated and 
conducted are established and agreed-upon by DOE and the Contractor.  These 
agreed-upon conditions and requirements are requirements of the contract and 
binding upon the Contractor.  The extent of documentation and level of authority 
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for agreement shall be tailored to the complexity and hazards associated with the 
work and shall be established in a Safety Management System. 


 
(c) The Contractor shall manage and perform work in accordance with a documented Safety 


Management System (System) that fulfills all conditions in paragraph (b) of this clause at 
a minimum.  Documentation of the System shall describe how the Contractor will: 
 


(1) Define the scope of work; 
 


(2) Identify and analyze hazards associated with the work; 
 


(3) Develop and implement hazard controls; 
 


(4) Perform work within controls; and 
 


(5) Provide feedback on adequacy of controls and continue to improve safety 
management. 


 
(d) The System shall describe how the contractor will establish, document and implement 


safety performance objectives, performance measures and commitments in response to 
DOE program and budget execution guidance while maintaining the integrity of the 
System.  The System shall also describe how the Contractor will measure system 
effectiveness. 
  


(e) The Contractor shall submit to the Contracting Officer documentation of its System for 
review and approval.  Dates for submittal, discussions and revisions to the System will be 
established by the Contracting Officer.  Guidance on the preparation, content, review and 
approval of the System will be provided by the Contracting Officer.  On an annual basis, 
the Contractor shall review and update, for DOE approval, its safety performance 
objectives, performance measures, and commitments consistent with and in response to 
DOE's program and budget execution guidance and direction.  Resources shall be 
identified and allocated to meet the safety objectives and performance commitments as 
well as maintain the integrity of the entire System.  Accordingly, the System shall be 
integrated with the Contractor's business processes for work planning, budgeting, 
authorization, execution and change control. 
 


(f) The Contractor shall comply with, and assist the Department of Energy in complying 
with, ES&H requirements of all applicable laws and regulations, and applicable 
directives identified in the clause of this contract entitled “Laws, Regulations, and DOE 
Directives.”  The Contractor shall cooperate with Federal and non-Federal agencies 
having jurisdiction over ES&H matters under this contract. 
 


(g) The Contractor shall promptly evaluate and resolve any noncompliance with applicable 
ES&H requirements and the System.  If the Contractor fails to provide resolution or if, at 
any time, the Contractor's acts or failure to act causes substantial harm or an imminent 
danger to the environment or health and safety of employees or the public, the 
Contracting Officer may issue an order stopping work in whole or in part.  Any stop work 
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order issued by a Contracting Officer under this clause (or issued by the Contractor to a 
subcontractor in accordance with paragraph (i) of this clause) shall be without prejudice 
to any other legal or contractual rights of the Government.  In the event that the 
Contracting Officer issues a stop work order, an order authorizing the resumption of the 
work may be issued at the discretion of the Contracting Officer.  The Contractor shall not 
be entitled to an extension of time or additional fee or damages by reason of, or in 
connection with, any work stoppage ordered in accordance with this clause. 
 


(h) Regardless of the performer of the work, the Contractor is responsible for compliance 
with the ES&H requirements applicable to this contract.  The Contractor is responsible 
for flowing down the ES&H requirements applicable to this contract to subcontracts at 
any tier to the extent necessary to ensure the Contractor's compliance with the 
requirements. 
 


(i) The Contractor shall include a clause substantially the same as this clause in subcontracts 
involving complex or hazardous work on site at a DOE-owned or-leased facility.  Such 
subcontracts shall provide for the right to stop work under the conditions described in 
paragraph (g) of this clause.  Depending on the complexity and hazards associated with 
the work, the Contractor may choose not to require the subcontractor to submit a Safety 
Management System for the Contractor's review and approval. 


I.23 DEAR 970.5223-4 Workplace Substance Abuse Programs at DOE Sites (Dec 2000) 
 


(a) Program Implementation.  The Contractor shall, consistent with 10 CFR part 707, 
Workplace Substance Abuse Programs at DOE Sites, incorporated herein by reference 
with full force and effect, develop, implement and maintain a workplace substance abuse 
program. 


 
(b) Remedies.  In addition to any other remedies available to the Government, the 


Contractor's failure to comply with the requirements of 10 CFR part 707 or to perform in 
a manner consistent with its approved program may render the Contractor subject to: the 
suspension of contract payments, or, where applicable, a reduction in award fee; 
termination for default; and suspension or debarment. 


 
(c) Subcontracts. 


 
(1) The Contractor agrees to notify the Contracting Officer reasonably in advance of, 


but not later than 30 days prior to, the award of any subcontract the Contractor 
believes may be subject to the requirements of 10 CFR part 707. 


 
(2) The DOE Prime Contractor shall require all subcontracts subject to the provisions 


of 10 CFR part 707 to agree to develop and implement a workplace substance 
abuse program that complies with the requirements of 10 CFR part 707, 
Workplace Substance Abuse Programs at DOE Sites, as a condition for award of 
the subcontract.  The DOE Prime Contractor shall review and approve each 
subcontractor's program, and shall periodically monitor each subcontractor's 
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implementation of the program for effectiveness and compliance with 10 CFR 
part 707. 


 
(3) The Contractor agrees to include, and require the inclusion of, the requirements 


of this clause in all subcontracts, at any tier, that are subject to the provisions of 
10 CFR part 707. 


I.24 DEAR 970.5223-7 Sustainable Acquisition Program (Oct 2010) 
 


(a) Pursuant to Executive Order 13423, Strengthening Federal Environmental, Energy and 
Transportation Management, and Executive Order 13514, Federal Leadership in 
Environmental, Energy, and Economic Performance, the Department of Energy (DOE) is 
committed to managing its facilities in an environmentally preferable and sustainable 
manner that will promote the natural environment and protect the health and wellbeing of 
its Federal employees and Contractor service providers.  In the performance of work 
under this contract, the Contractor shall provide its services in a manner that promotes the 
natural environment, reduces greenhouse gas emissions and protects the health and 
wellbeing of Federal employees, Contract service providers and visitors using the facility. 
 


(b) Green purchasing or sustainable acquisition has several interacting initiatives.  The 
Contractor must comply with initiatives that are current as of the contract award date.  
DOE may require compliance with revised initiatives from time to time.  The Contractor 
may request an equitable adjustment to the terms of its contract using the procedures at 
48 CFR 970.5243-1 Changes.  The initiatives important to these Orders are explained on 
the following Government or Industry Internet Sites: 
 


(1) Recycled Content Products are described at http://epa.gov/cpg 
 


(2) Biobased Products are described at http://www.biopreferred.gov/ 
 


(3) Energy Efficient Products are at http://energystar.gov/products for Energy Star 
products. 
 


(4) Energy Efficient Products are at http://www.femp.energy.gov/procurement for 
FEMP designated products. 
 


(5) Environmentally Preferable and Energy Efficient Electronics including desktop 
computers, laptops and monitors are at http://www.epeat.net the Electronic 
Products Environmental Assessment Tool (EPEAT) the Green Electronics 
Council site. 
 


(6) Greenhouse Gas Emission Inventories are required, including Scope 3 emissions 
which include Contractor emissions.  These are discussed at Section 13 of 
Executive Order 13514 which can be found at http://www.archives.gov/federal-
register/executive-orders/disposition.html 
 



http://epa.gov/cpg

http://www.biopreferred.gov/

http://energystar.gov/products

http://www.femp.energy.gov/procurement

http://www.epeat.net/

http://www.archives.gov/federal-register/executive-orders/disposition.html

http://www.archives.gov/federal-register/executive-orders/disposition.html
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(7) Non-Ozone Depleting Alternative Products are at 
http://www.epa.gov/ozone/strathome.html 
 


(8) Water Efficient Plumbing Products are at http://epa.gov/watersense 
 


(c) The clauses at FAR 52.223-2, Affirmative Procurement of Biobased Products under 
Service and Construction Contracts, 52.223-15, Energy Efficiency in Energy Consuming 
Products, and 52.223-17 Affirmative Procurement of EPA-Designated Items in Service 
and Construction Contracts, require the use of products that have biobased content, are 
energy efficient, or have recycled content.  To the extent that the services provided by the 
Contractor require provision of any of the above types of products, the Contractor must 
provide the energy efficient and environmentally sustainable type of product unless that 
type of product –  
 


(1) Is not available; 
 


(2) Is not life cycle cost effective (or does not exceed 110% of the price of alternative 
items if life cycle cost data is unavailable), EPEAT is an example of lifecycle 
costs that have been analyzed by DOE and found to be acceptable at the silver 
and gold level; 
 


(3) Does not meet performance needs; or 
 


(4) Cannot be delivered in time to meet a critical need. 
 


(d) In the performance of this contract, the Contractor shall comply with the requirements of 
Executive Order 13423, Strengthening Federal Environmental, Energy and 
Transportation Management, http://www.epa.gov/greeningepa/practices/eo13423.htm 
and Executive Order 13514, Federal Leadership in Environmental, Energy, and 
Economic Performance http://www.archives.gov/federalregister/executiveorders/dis 
position.html.  The Contractor shall also consider the best practices within the DOE 
Acquisition Guide, Chapter 23, Acquisition Considerations Regarding Federal 
Leadership in Environmental, Energy, and Economic Performance.  This guide includes 
information concerning recycled content products, biobased products, energy efficient 
products, water efficient products, alternative fuels and vehicles, non-ozone depleting 
substances and other environmentally preferable products and services. This guide is 
available on the Internet at: http://management.energy.gov/documents/AcqGuide23pt0 
Rev1.pdf. 
 


(e) Contractors must establish and maintain a documented energy management program 
which includes requirements for energy and water efficient equipment, EnergyStar or 
WaterSense, as applicable and procedures for verification of purchases, following the 
criteria in DOE Order 430.2B, Departmental Energy, Renewable Energy, and 
Transportation Management, Attachment 1, or its successor.  This requirement should not 
be flowed down to subcontractors. 
 



http://www.epa.gov/ozone/strathome.html

http://epa.gov/watersense
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(f) In complying with the requirements of paragraph (c) of this clause, the Contractor  shall 
coordinate its activities with and submit required reports through the Environmental 
Sustainability Coordinator or equivalent position. 
 


(g) The Contractor shall prepare and submit performance reports using prescribed DOE 
formats, at the end of the Federal fiscal year, on matters related to the acquisition of 
environmentally preferable and sustainable products and services.  This is a material 
delivery under the contract.  Failure to perform this requirement may be considered a 
failure that endangers performance of this contract and may result in termination for 
default [see FAR 52.249-6, Termination (Cost Reimbursement)]. 
 


(h) These provisions shall be flowed down only to first tier subcontracts exceeding the 
simplified acquisition threshold that support operation of the DOE facility and offer 
significant subcontracting opportunities for energy efficient or environmentally 
sustainable products or services.  The Subcontractor will comply with the procedures in 
paragraphs (c) through (f) of this clause regarding the collection of all data necessary to 
generate the reports required under paragraphs (c) through (f) of this clause, and submit 
the reports directly to the Prime Contractor’s Environmental Sustainability Coordinator at 
the supported facility.  The Subcontractor will advise the Contractor if it is unable to 
procure energy efficient and environmentally sustainable items and cite which of the 
reasons in paragraph (c) of this clause apply.  The reports may be submitted at the 
conclusion of the subcontract term provided that the subcontract delivery term is not 
multi-year in nature.  If the delivery term is multi-year, the subcontractor shall report its 
accomplishments for each Federal fiscal year in a manner and at a time or times 
acceptable to both Parties.  Failure to comply with these reporting requirements may be 
considered a breach of contract with attendant consequences. 
 


(i) When this clause is used in a subcontract, the word “contractor” will be understood to 
mean “subcontractor.” 


I.25 DEAR 970.5226-1 Diversity Plan (Dec 2000) 
 


The Contractor shall submit a Diversity Plan to the Contracting Officer for approval within 
90 days after the effective date of this contract (or contract modification, if appropriate).  The 
Contractor shall submit an update to its Plan annually or with its annual fee proposal.  
Guidance for preparation of a Diversity Plan is provided in Section J, Attachment I.  The Plan 
shall include innovative strategies for increasing opportunities to fully use the talents and 
capabilities of a diverse workforce.  The Plan shall address, at a minimum, the Contractor's 
approach for promoting diversity through (1) the Contractor's workforce, (2) educational 
outreach, (3) community involvement and outreach, (4) subcontracting, (5) economic 
development (including technology transfer), and (6) the prevention of profiling based on 
race or national origin. 
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I.26 DEAR 970.5226-2 Workforce Restructuring under Section 3161 of the National Defense
 Authorization Act for Fiscal Year 1993 (Dec 2000) 
 


(a) Consistent with the objectives of Section 3161 of the National Defense Authorization Act 
for Fiscal Year 1993, 42 U.S.C. 7274h, in instances where the Department of Energy has 
determined that a change in workforce at a Department of Energy Defense Nuclear 
Facility is necessary, the Contractor agrees to (1) comply with the Department of Energy 
Workforce Restructuring Plan for the facility, if applicable, and (2) use its best efforts to 
accomplish workforce restructuring or displacement so as to mitigate social and 
economic impacts. 
 


(b) The requirements of this clause shall be included in subcontracts at any tier (except 
subcontracts for commercial items pursuant to 41 U.S.C. 403) expected to exceed 
$500,000. 


I.27 Reserved 


I.28 Reserved 


I.29 DEAR 970.5227-2 Rights in Data-Technology Transfer (Apr 2015) 
 


(a) Definitions. 
 


(1) Computer data bases, as used in this clause, means a collection of data in a form 
capable of, and for the purpose of, being stored in, processed and operated on by 
a computer.  The term does not include computer software. 
 


(2) Computer software, as used in this clause, means (i) computer programs which 
are data comprising a series of instructions, rules, routines or statements, 
regardless of the media in which recorded, that allow or cause a computer to 
perform a specific operation or series of operations and (ii) data comprising 
source code listings, design details, algorithms, processes, flow charts, formulae 
and related material that would enable the computer program to be produced, 
created, or compiled.  The term does not include computer data bases. 
 


(3) Data, as used in this clause, means recorded information, regardless of form or 
the media on which it may be recorded.  The term includes technical data and 
computer software.  The term “data” does not include data incidental to the 
administration of this contract, such as financial, administrative, cost and pricing, 
or management information. 
 


(4) Limited rights data, as used in this clause, means data, other than computer 
software, developed at private expense that embody trade secrets or are 
commercial or financial and confidential or privileged.  The Government's rights 
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to use, duplicate, or disclose limited rights data are as set forth in the Limited 
Rights Notice of paragraph (h) of this clause. 
 


(5) Restricted computer software, as used in this clause, means computer software 
developed at private expense and that is a trade secret; is commercial or financial 
and is confidential or privileged; or is published copyrighted computer software, 
including minor modifications of any such computer software.  The Government's 
rights to use, duplicate, or disclose restricted computer software are as set forth in 
the Restricted Rights Notice of subparagraph (i) of this clause. 
 


(6) Technical data, as used in this clause, means recorded data, regardless of form or 
characteristic, that are of a scientific or technical nature.  Technical data does not 
include computer software, but does include manuals and instructional materials 
and technical data formatted as a computer data base. 
 


(7) Unlimited rights, as used in this clause, means the rights of the Government to 
use, disclose, reproduce, prepare derivative works, distribute copies to the public, 
including by electronic means, and perform publicly and display publicly, in any 
manner, including by electronic means, and for any purpose whatsoever, and to 
have or permit others to do so. 
 


(8) Open Source Software, as used in this clause, means computer software that is 
distributed under a license in which the user is granted the rights to use, copy, 
modify, prepare derivative works and distribute, in source code or other format, 
the software, in original or modified form and derivative works thereof, without 
having to make royalty payments.  The Contractor’s right to distribute computer 
software first produced in the performance of this contract as Open Source 
Software is as set forth in paragraph (f). 


 
(b) Allocation of Rights. 


 
(1) The Government shall have: 


 
(i) Ownership of all technical data and computer software first produced in 


the performance of this contract; 
 


(ii) Unlimited rights in technical data and computer software specifically 
used in the performance of this contract, except as provided herein 
regarding copyright, limited rights data, or restricted computer software, 
and except for data subject to the withholding provisions for protected 
Cooperative Research and Development Agreement (CRADA) 
information in accordance with Technology Transfer actions under this 
contract, or other data specifically protected by statute for a period of time 
or, where, approved by DOE, appropriate instances of the DOE Strategic 
Partnership Projects Program; 
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(iii) The right to inspect technical data and computer software first produced 
or specifically used in the performance of this contract at all reasonable 
times.  The Contractor shall make available all necessary facilities to 
allow DOE personnel to perform such inspection; 
 


(iv) The right to have all technical data and computer software first produced 
or specifically used in the performance of this contract delivered to the 
Government or otherwise disposed of by the Contractor, either as the 
Contracting Officer may from time to time direct during the progress of 
the work or in any event as the Contracting Officer shall direct upon 
completion or termination of this contract.  The Contractor agrees to leave 
a copy of such data at the facility or plant to which such data relate, and 
to make available for access or to deliver to the Government such data 
upon request by the Contracting Officer.  If such data are limited rights 
data or restricted computer software. the rights of the Government in such 
data shall be governed solely by the provisions of paragraph (h) of this 
clause (“Rights in Limited Rights Data”) or paragraph (i) of this clause 
(“Rights in Restricted Computer Software”); and (v) The right to remove, 
cancel, correct, or ignore any markings not authorized by the terms of this 
contract on any data furnished hereunder if, in response to a written 
inquiry by DOE concerning the propriety of the markings, the Contractor 
fails to respond thereto within 60 days or fails to substantiate the 
propriety of the markings.  In either case DOE will notify the Contractor 
of the action taken. 


 
(2) The Contractor shall have: 


 
(i) The right to withhold limited rights data and restricted computer software 


unless otherwise provided in provisions of this clause; 
 


(ii) The right to use for its private purposes, subject to patent, security or 
other provisions of this contract, data it first produces in the performance 
of this contract, except for data in DOE's Uranium Enrichment 
Technology, including diffusion, centrifuge, and atomic vapor laser 
isotope separation, provided the data requirements of this contract have 
been met as of the date of the private use of such data; and 
 


(iii) The right to assert copyright subsisting in scientific and technical articles 
as provided in paragraph (d) of this clause and the right to request 
permission to assert copyright subsisting in works other than scientific 
and technical articles as provided in paragraph (e) of this clause. 
 


(3) The Contractor agrees that for limited rights data or restricted computer software 
or other technical business or financial data in the form of recorded information 
which it receives from, or is given access to by DOE or a third party, including a 
DOE contractor or subcontractor, and for technical data or computer software it 
first produces under this contract which is authorized to be marked by DOE, the 
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Contractor shall treat such data in accordance with any restrictive legend 
contained thereon. 


 
(c) Copyright (General). 


 
(1) The Contractor agrees not to mark, register, or otherwise assert copyright in any 


data in a published or unpublished work, other than as set forth in paragraphs (d) 
and (e) of this clause. 
 


(2) Except for material to which the Contractor has obtained the right to assert 
copyright in accordance with either paragraph (d) or (e) of this clause, the 
Contractor agrees not to include in the data delivered under this contract any 
material copyrighted by the Contractor and not to knowingly include any material 
copyrighted by others without first granting or obtaining at no cost a license 
therein for the benefit of the Government of the same scope as set forth in 
paragraph (d) of this clause.  If the Contractor believes that such copyrighted 
material for which the license cannot be obtained must be included in the data to 
be delivered, rather than merely incorporated therein by reference, the Contractor 
shall obtain the written authorization of the Contracting Officer to include such 
material in the data prior to its delivery. 


 
(d) Copyrighted Works (Scientific and Technical Articles). 


 
(1) The Contractor shall have the right to assert, without prior approval of the 


Contracting Officer, copyright subsisting in scientific and technical articles 
composed under this contract or based on or containing data first produced in the 
performance of this contract, and published in academic, technical or professional 
journals, symposia, proceedings, or similar works.  When assertion of copyright 
is made, the Contractor shall affix the applicable copyright notice of 17 U.S.C. 
401 or 402 and acknowledgment of Government sponsorship (including contract 
number) on the data when such data are delivered to the Government as well as 
when the data are published or deposited for registration as a published work in 
the U.S. Copyright Office.  The Contractor grants to the Government and others 
acting on its behalf, a nonexclusive, paid-up, irrevocable, world-wide license in 
such copyrighted data to reproduce, prepare derivative works, distribute copies to 
the public, and perform publicly and display publicly, by or on behalf of the 
Government. 
 


(2) The Contractor shall mark each scientific or technical article first produced or 
composed under this contract and submitted for journal publication or similar 
means of dissemination with a notice, similar in all material respects to the 
following, on the front reflecting the Government's non-exclusive, paid-up, 
irrevocable, world-wide license in the copyright. 
 
Notice: This manuscript has been authored by [insert the name of the Contractor] 
under Contract No. [insert the contract number] with the U.S. Department of 
Energy.  The United States Government retains and the publisher, by accepting 
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the article for publication, acknowledges that the United States Government 
retains a non-exclusive, paid-up, irrevocable, world-wide license to publish or 
reproduce the published form of this manuscript, or allow others to do so, for 
United States Government purposes. 
 


(End of Notice) 
 


(3) The title to the copyright of the original of unclassified graduate theses and the 
original of related unclassified scientific papers shall vest in the author thereof, 
subject to the right of DOE to retain duplicates of such documents and to use such 
documents for any purpose whatsoever without any claim on the part of the 
author or the Contractor for additional compensation. 


 
(e) Copyrighted Works (other than Scientific and Technical Articles and Data Produced 


under a CRADA).  The Contractor may obtain permission to assert copyright subsisting 
in technical data and computer software first produced by the Contractor in performance 
of this contract, where the Contractor can show that commercialization would be 
enhanced by such copyright protection, subject to the following: 
 


(1) Contractor Request to Assert Copyright. 
 


(i) For data other than scientific and technical articles and data produced 
under a CRADA, the Contractor shall submit in writing to Patent Counsel 
its request to assert copyright in data first produced in the performance of 
this contract pursuant to this clause.  The right of the Contractor to 
copyright data first produced under a CRADA is as described in the 
individual CRADA. Each request by the Contractor must include: 
 


(A) The identity of the data (including any computer program) for 
which the Contractor requests permission to assert copyright, as 
well as an abstract which is descriptive of the data and is suitable 
for dissemination purposes, (B) The program under which it was 
funded, (C) Whether, to the best knowledge of the Contractor, the 
data is subject to an international treaty or agreement, (D) 
Whether the data is subject to export control, (E) A statement that 
the Contractor plans to commercialize the data in compliance with 
the clause of this contract entitled, “Technology Transfer 
Mission,” within five (5) years after obtaining permission to assert 
copyright or, on a case-by-case basis, a specified longer period 
where the Contractor can demonstrate that the ability to 
commercialize effectively is dependent upon such longer period, 
and (F) For data other than computer software, a statement 
explaining why the assertion of copyright is necessary to enhance 
commercialization and is consistent with DOE's dissemination 
responsibilities. 


 







Contract No. DE-AC07-05ID14517 
Section I 


Conformed thru Modification No. 421 
 


I-41 
 


(ii) For data that is developed using other funding sources in addition to DOE 
funding, the permission to assert copyright in accordance with this clause 
must also be obtained by the Contractor from all other funding sources 
prior to the Contractor's request to Patent Counsel.  The request shall 
include the Contractor's certification or other documentation acceptable to 
Patent Counsel demonstrating such permission has been obtained. 
 


(iii) Permission for the Contractor to assert copyright in excepted categories of 
data as determined by DOE will be expressly withheld.  Such excepted 
categories include data whose release (A) would be detrimental to 
national security, i.e., involve classified information or data or sensitive 
information under Section 148 of the Atomic Energy Act of 1954, as 
amended, or are subject to export control for nonproliferation and other 
nuclear-related national security purposes, (B) would not enhance the 
appropriate transfer or dissemination and commercialization of such data, 
(C) would have a negative impact on U.S. industrial competitiveness, (D) 
would prevent DOE from meeting its obligations under treaties and 
international agreements, or (E) would be detrimental to one or more of 
DOE's programs.  Additional excepted categories may be added by the 
Assistant General Counsel for Technology Transfer and Intellectual 
Property.  Where data are determined to be under export control 
restriction, the Contractor may obtain permission to assert copyright 
subject to the provisions of this clause for purposes of limited 
commercialization in a manner that complies with export control statutes 
and applicable regulations.  In addition, notwithstanding any other 
provision of this contract, all data developed with Naval Reactors' 
funding and those data that are classified fall within excepted categories. 
The rights of the Contractor in data are subject to the disposition of data 
rights in the treaties and international agreements identified under this 
contract as well as those additional treaties and international agreements 
which DOE may from time to time identify by unilateral amendment to 
the contract; such amendment listing added treaties and international 
agreements is effective only for data which is developed after the date 
such treaty or international agreement is added to this contract.  Also, the 
Contractor will not be permitted to assert copyright in data in the form of 
various technical reports generated by the Contractor under the contract 
without first obtaining the advanced written permission of the Contracting 
Officer. 


 
(2) DOE Review and Response to Contractor's Request.  The Patent Counsel shall 


use its best efforts to respond in writing within 90 days of receipt of a complete 
request by the Contractor to assert copyright in technical data and computer 
software pursuant to this clause.  Such response shall either give or withhold 
DOE's permission for the Contractor to assert copyright or advise the Contractor 
that DOE needs additional time to respond, and the reasons therefor. 
 
 







Contract No. DE-AC07-05ID14517 
Section I 


Conformed thru Modification No. 421 
 


I-42 
 


(3) Permission for Contractor to Assert Copyright. 
 


(i) For computer software, the Contractor shall furnish to the DOE 
designated, centralized software distribution and control point, the Energy 
Science and Technology Software Center, at the time permission to assert 
copyright is given under paragraph (e)(2) of this clause: (A) An abstract 
describing the software suitable for publication, (B) the source code for 
each software program, and (C) the object code and at least the minimum 
support documentation needed by a technically competent user to 
understand and use the software.  The Patent Counsel, for good cause 
shown by the Contractor, may allow the minimum support documentation 
to be delivered within 60 days after permission to assert copyright is 
given or at such time the minimum support documentation becomes 
available.  The Contractor acknowledges that the DOE designated 
software distribution and control point may provide a technical 
description of the software in an announcement identifying its availability 
from the copyright holder. 
 


(ii) Unless otherwise directed by the Contracting Officer, for data other than 
computer software to which the Contractor has received permission to 
assert copyright under paragraph (e)(2) of this clause above, the 
Contractor shall within sixty (60) days of obtaining such permission 
furnish to DOE's Office of Scientific and Technical Information (OSTI) a 
copy of such data as well as an abstract of the data suitable for 
dissemination purposes.  The Contractor acknowledges that OSTI may 
provide an abstract of the data in an announcement to DOE, its 
contractors and to the public identifying its availability from the copyright 
holder. 
 


(iii) For a five year period or such other specified period as specifically 
approved by Patent Counsel beginning on the date the Contractor is given 
permission to assert copyright in data, the Contractor grants to the 
Government, and others acting on its behalf, a paid-up, nonexclusive, 
irrevocable worldwide license in such copyrighted data to reproduce, 
prepare derivative works and perform publicly and display publicly, by or 
on behalf of the Government.  Upon request, the initial period may be 
extended after DOE approval.  The DOE approval will be based on the 
standard that the work is still commercially available and the market 
demand is being met. 
 


(iv) After the period approved by Patent Counsel for application of the limited 
Government license described in paragraph (e)(3)(iii) of this clause, or if, 
prior to the end of such period(s), the Contractor abandons 
commercialization activities pertaining to the data to which the 
Contractor has been given permission to assert copyright, the Contractor 
grants to the Government, and others acting on its behalf, a paid-up, 
nonexclusive, irrevocable worldwide license in such copyrighted data to 
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reproduce, distribute copies to the public, prepare derivative works, 
perform publicly and display publicly, and to permit others to do so. 
 


(v) Whenever the Contractor asserts copyright in data pursuant to this 
paragraph (e), the Contractor shall affix the applicable copyright notice of 
17 U.S.C. 401 or 402 on the copyrighted data and also an 
acknowledgment of the Government sponsorship and license rights of 
paragraphs (e)(3) (iii) and (iv) of this clause.  Such action shall be taken 
when the data are delivered to the Government, published, licensed or 
deposited for registration as a published work in the U.S. Copyright 
Office.  The acknowledgment of Government sponsorship and license 
rights shall be as follows: Notice: These data were produced by (insert 
name of Contractor) under Contract No.------- with the Department of 
Energy.  For (period approved by DOE Patent Counsel) from (date 
permission to assert copyright was obtained), the Government is granted 
for itself and others acting on its behalf a nonexclusive, paid-up, 
irrevocable worldwide license in this data to reproduce, prepare derivative 
works, and perform publicly and display publicly, by or on behalf of the 
Government.  There is provision for the possible extension of the term of 
this license.  Subsequent to that period or any extension granted, the 
Government is granted for itself and others acting on its behalf a 
nonexclusive, paid-up, irrevocable worldwide license in this data to 
reproduce, prepare derivative works, distribute copies to the public, 
perform publicly and display publicly, and to permit others to do so.  The 
specific term of the license can be identified by inquiry made to 
Contractor or DOE. NEITHER THE UNITED STATES NOR THE 
UNITED STATES DEPARTMENT OF ENERGY, NOR ANY OF 
THEIR EMPLOYEES, MAKES ANY WARRANTY, EXPRESS OR 
IMPLIED, OR ASSUMES ANY LEGAL LIABILITY OR 
RESPONSIBILITY FOR THE ACCURACY, COMPLETENESS, OR 
USEFULNESS OF ANY DATA, APPARATUS, PRODUCT, OR 
PROCESS DISCLOSED, OR REPRESENTS THAT ITS USE WOULD 
NOT INFRINGE PRIVATELY OWNED RIGHTS. 
 
(End of Notice) 


 
(vi) With respect to any data to which the Contractor has received permission 


to assert copyright, the DOE has the right, during the five (5) year or 
specified longer period approved by Patent Counsel as provided for in 
paragraph (e) of this clause, to request the Contractor to grant a 
nonexclusive, partially exclusive or exclusive license in any field of use 
to a responsible applicant(s) upon terms that are reasonable under the 
circumstances, and if the Contractor refuses such request, to grant such 
license itself, if the DOE determines that the Contractor has not made a 
satisfactory demonstration that either it or its licensee(s) is actively 
pursuing commercialization of the data as set forth in subparagraph 
(e)(1)(A) of this clause.  Before licensing under this subparagraph (vi), 
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DOE shall furnish the Contractor a written request for the Contractor to 
grant the stated license, and the Contractor shall be allowed thirty (30) 
days (or such longer period as may be authorized by the Contracting 
Officer for good cause shown in writing by the Contractor) after such 
notice to show cause why the license should not be granted.  The 
Contractor shall have the right to appeal the decision of the DOE to grant 
the stated license to the Invention Licensing Appeal Board as set forth in 
10 CFR 781.65-“Appeals.” 
 


(vii) No costs shall be allowable for maintenance of copyrighted data,
 primarily for the benefit of the Contractor and/or a licensee which
 exceeds DOE Program needs, except as expressly provided in writing
 by the Contracting Officer.  The Contractor may use its net royalty
 income to effect such maintenance costs. 
 


(viii) At any time the Contractor abandons commercialization activities for
 data for which the Contractor has received permission to assert
 copyright in accordance with this clause, it shall advise OSTI and
 Patent Counsel and upon request assign the copyright to the
 Government so that the Government can distribute the data to the
 public. 


 
(4) The following notice may be placed on computer software prior to any 


publication and prior to the Contractor's obtaining permission from the 
Department of Energy to assert copyright in the computer software pursuant to 
paragraph (c)(3) of this section. 
 
Notice: This computer software was prepared by [insert the Contractor's name 
and the individual author], hereinafter the Contractor, under Contract [insert the 
Contract Number] with the Department of Energy (DOE).  All rights in the 
computer software are reserved by DOE on behalf of the United States 
Government and the Contractor as provided in the Contract.  You are authorized 
to use this computer software for Governmental purposes but it is not to be 
released or distributed to the public.  NEITHER THE GOVERNMENT NOR 
THE CONTRACTOR MAKES ANY WARRANTY, EXPRESS OR IMPLIED, 
OR ASSUMES ANY LIABILITY FOR THE USE OF THIS SOFTWARE. This 
notice including this sentence must appear on any copies of this computer 
software. 
 
(End of Notice)  
 


(5) A similar notice can be used for data, other than computer software, upon 
approval of DOE Patent Counsel. 


 
(f) Open Source Software.  The Contractor may release computer software first produced by 


the Contractor in the performance of this contract under an open source software license.  







Contract No. DE-AC07-05ID14517 
Section I 


Conformed thru Modification No. 421 
 


I-45 
 


Such software shall hereinafter be referred to as Open Source Software or OSS, subject to 
the following: 
 


(1) Obtain Program Approval. 
 


(i) The Contractor shall ensure that the DOE Program or Programs that have 
provided funding (Funding Source) to develop the software have 
approved the distribution of the software as OSS.  The funding 
Program(s) may provide blanket approval for all software developed with 
funding from that Program.  However, OSS release for any one such 
software shall be subject to approval by all other funding Programs which 
provide a substantial portion of the funds for the software, if any.  If 
approval from the funding Program(s) is not practicable, DOE Patent 
Counsel may provide approval instead.  For software jointly developed 
under a CRADA or User Facility, authorization from the CRADA 
Participant(s) or User Facility User(s), as applicable, shall be additionally 
obtained for OSS release. 
 


(ii) If the software is developed with funding from a federal government 
agency or agencies other than DOE, then authorization from all the 
funding source(s) shall be obtained for OSS release, if practicable.  Such 
federal government agency(ies) may provide blanket approval for all 
software developed with funding from that agency.  However, OSS 
release of any one of such software shall be subject to approval by all 
other funding sources for the software, if any.  If majority approval from 
such federal government agency(s) is not practicable, DOE Patent 
Counsel may provide approval instead. 


 
(2) Assert Copyright in the OSS.  Once the Contractor has obtained Funding Source 


approval in accordance with subparagraph (1) of this section, copyright in the 
software to be distributed as OSS, may be asserted by the Contractor, or, for OSS 
developed under a CRADA or User Facility, either by the Contractor, CRADA 
Participant, or User Facility User, as applicable, which precludes marking such 
OSS as Protected Information. 
 


(3) Form DOE F 241.4 for OSS to ESTSC.  The Contractor must submit the form 
DOE F 241.4 (or the current form as may be required by DOE) to DOE’s Energy 
Science and Technology Software Center (ESTSC) at the Office of Scientific and 
Technical Information (OSTI).  The Contractor shall provide the unique URL on 
the form for ESTSC to distribute. 
 


(4) OSS Record.  The Contractor must maintain a record, available for inspection by 
DOE, of software distributed as OSS.  The record shall contain the following 
information: (i) name of the computer software (or other identifier), (ii) an 
abstract with description or purpose of the software, (iii) evidence of  the funding 
Program’s or source’s approval, (iv) the planned or actual OSS location on the 
Contractor’s webpage or other publicly available location (see subparagraph (5) 
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below); (v) any names, logos or other identifying marks used in connection with 
the OSS, whether or not registered; (vi) the type of OSS license used; and (vii) 
release version of the software for OSS containing derivative works.  Upon 
request of Patent Counsel, the Contractor shall periodically provide Patent 
Counsel a copy of the record. 
 


(5) Provide Public Access to the OSS.  The Contractor shall ensure that the OSS is 
publicly accessible as an open source via the Contractor’s website, Open Source 
Bulletin Boards operated by third parties, DOE, or other industry standard means. 
 


(6) Select an OSS License.  Each OSS will be distributed pursuant to an OSS license.  
The Contractor may choose among industry standard OSS licenses or create its 
own set of Contractor standard licenses.  To assist the Contractor, the DOE 
Assistant General Counsel for Technology Transfer and Intellectual Property may 
periodically issue guidance on OSS licenses.  Each Contractor created OSS 
license, must contain, at a minimum, the following provisions: 
 


(i) A disclaimer or equivalent that disclaims the Government’s and 
Contractor’s liability for licensees’ and third parties’ use of the software; 
and 
 


(ii) A grant of permission for licensee to distribute OSS containing the 
licensee’s derivative works subject to trademark restrictions (see 
subparagraph (10) below).  This provision might allow the licensee and 
third parties to commercialize their derivative works or might request that 
the licensee’s derivative works be forwarded to the Contractor for 
incorporation into future OSS versions. 


 
(7) Collection of Administrative Costs is Permissible.  However, the Contractor may 


not collect a royalty or other fee in excess of a good faith amount for cost 
recovery from any licensee for the Contractor’s OSS. 
 


(8) Relationship to Other Required Clauses in the Contract.  OSS distributed in 
accordance with this section shall not be subject to the requirements relating to 
indemnification of the Contractor or Federal Government, U.S. Competitiveness 
and U.S. Preference as set forth in paragraphs (g) and (h) of the clause within this 
contract entitled Technology Transfer Mission (DEAR 970.5227-3).  The 
requirement for Contractor to request permission to assert copyright for the 
purpose of engaging in licensing software for royalties as set forth elsewhere in 
this clause is not modified by this section. 
 


(9) Performance of Periodic Export Control Reviews by the Contractor.  The 
Contractor is required to follow its Export Control review procedures before 
designating any software as OSS.  If the Contractor is integrating the original 
OSS with other copyrightable works created by the Contractor or third parties, the 
Contractor may need to perform periodic export control reviews of the derivative 
versions. 
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(10) Determine if Trademark Protection for the OSS is Appropriate.  DOE Programs
 and Contractors have established trademarks on some of their computer
 software.  Therefore, the Contractor should determine whether the OSS is
 already protected by use of an existing trademark.  If the OSS is not so
 protected, then the Program or the Contractor may want to seek trademark
 protection.  If the OSS is protected by a trademark, the OSS license should state
 that the derivative works of the licensee or other third party may not be
 distributed using the proprietary trademark without appropriate prior approval. 
 


(11) Government License.  For all OSS, the Contractor grants to the Government,
 and others acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide
 license in data copyrighted in accordance with paragraph (f)(2) of this clause to
 reproduce, distribute copies to the public, prepare derivative works, perform
 publicly and display publicly, and to permit others to do so. 
 


(12) Availability of Original OSS. The object code and source code of the original
 OSS developed by the Contractor shall be available to any third party who
 requests such from the Contractor for so long as such OSS is publicly available.
 If the Contractor ceases to make the software publicly available, then the
 Contractor shall submit to ESTSC the object code and source code of the latest
 version of the OSS developed by the Contractor in addition to a revised DOE F
 241.4 form (which includes an abstract) and the Contractor shall direct any
 inquiries from third parties seeking to obtain the original OSS to ESTSC. 
 


(g) Subcontracting. 
 


(1) Unless otherwise directed by the Contracting Officer, the Contractor agrees to use 
in subcontracts in which technical data or computer software is expected to be 
produced or in subcontracts for supplies that contain a requirement for production 
or delivery of data in accordance with the policy and procedures of 48 CFR 
Subpart 27.4 as supplemented by 48 CFR 927.401 through 927.409, the clause 
entitled, “Rights in Data-General” at 48 CFR 52.227-14 modified in accordance 
with 927.409(a) and including Alternate V.  Alternates II through IV of that 
clause may be included as appropriate with the prior approval of DOE Patent 
Counsel, and the Contractor shall not acquire rights in a subcontractor's limited 
rights data or restricted computer software, except through the use of Alternates II 
or III, respectively, without the prior approval of DOE Patent Counsel.  The 
clause at 48 CFR 52.227-16, “Additional Data Requirements,” shall be included 
in subcontracts in accordance with 48 CFR 927.409(h).  The Contractor shall use 
instead the “Rights in Data-Facilities” clause at 48 CFR 970.5227-1 in 
subcontracts, including subcontracts for related support services, involving the 
design or operation of any plants or facilities or specially designed equipment for 
such plants or facilities that are managed or operated under its contract with 
DOE. 
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(2) It is the responsibility of the Contractor to obtain from its subcontractors 
technical data and computer software and rights therein, on behalf of the 
Government, necessary to fulfill the Contractor's obligations to the Government 
with respect to such data.  In the event of refusal by a subcontractor to accept a 
clause affording the Government such rights, the Contractor shall: 
 


(i) Promptly submit written notice to the Contracting Officer setting forth 
reasons or the subcontractor's refusal and other pertinent information 
which may expedite disposition of the matter; and 
 


(ii) Not to proceed with the subcontract without the written authorization of 
the Contracting Officer. 
 


(3) Neither the Contractor nor higher-tier subcontractors shall use their power to 
award subcontracts as economic leverage to acquire rights in a subcontractor's 
limited rights data and restricted computer software for their private use 


 
(h) Rights in Limited Rights Data.  Except as may be otherwise specified in this contract as 


data which are not subject to this paragraph, the Contractor agrees to and does hereby 
grant to the Government an irrevocable nonexclusive, paid-up license by or for the 
Government, in any limited rights data of the Contractor specifically used in the 
performance of this contract, provided, however, that to the extent that any limited rights 
data when furnished or delivered is specifically identified by the Contractor at the time of 
initial delivery to the Government or a representative of the Government, such data shall 
not be used within or outside the Government except as provided in the “Limited Rights 
Notice” set forth below.  All such limited rights data shall be marked with the following 
“Limited Rights Notice:” 
 
Limited Rights Notice 
 
“These data contain "limited rights data," furnished under Contract No.------- with the 
United States Department of Energy which may be duplicated and used by the 
Government with the express limitations that the "limited rights data" may not be 
disclosed outside the Government or be used for purposes of manufacture without prior 
permission of the Contractor, except that further disclosure or use may be made solely for 
the following purposes:  
 
(a) Use (except for manufacture) by support services contractors within the scope of their 
contracts;  
 
(b) This “limited rights data” may be disclosed for evaluation purposes under the 
restriction that the “limited rights data” be retained in confidence and not be further 
disclosed;  
 
(c) This “limited rights data” may be disclosed to other contractors participating in the 
Government's program of which this Contract is a part for information or use (except for 
manufacture) in connection with the work performed under their contracts and under the 
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restriction that the “limited rights data” be retained in confidence and not be further 
disclosed;  
 
(d) This “limited rights data” may be used by the Government or others on its behalf for 
emergency repair or overhaul work under the restriction that the “limited rights data” be 
retained in confidence and not be further disclosed; and  
 
(e) Release to a foreign government, or instrumentality thereof, as the interests of the 
United States Government may require, for information or evaluation, or for emergency 
repair or overhaul work by such government.  
 
This Notice shall be marked on any reproduction of this data in whole or in part.” 
 
(End of Notice)  
 


(i) Rights in Restricted Computer Software. 
 


(1) Except as may be otherwise specified in this contract as data which are not 
subject to this paragraph, the Contractor agrees to and does hereby grant to the 
Government an irrevocable, nonexclusive, paid-up, license by or for the 
Government, in any restricted computer software of the Contractor specifically 
used in the performance of this contract; provided, however, that to the extent that 
any restricted computer software when furnished or delivered is specifically 
identified by the Contractor at the time of initial delivery to the Government or a 
representative of the Government, such data shall not be used within or outside 
the Government except as provided in the “Restricted Rights Notice” set forth 
below. All such restricted computer software shall be marked with the following 
“Restricted Rights Notice:” 
 
Restricted Rights Notice-Long Form  
 
“(a) This computer software is submitted with restricted rights under Department 
of Energy Contract No.---. It may not be used, reproduced, or disclosed by the 
Government except as provided in paragraph (b) of this notice.  
 
(b) This computer software may be:  
 
(1) Used or copied for use in or with the computer or computers for which it was 
acquired, including use at any Government installation to which such computer or 
computers may be transferred;  
 
(2) Used, copied for use, in a backup or replacement computer if any computer 
for which it was acquired is inoperative or is replaced;  
 
(3) Reproduced for safekeeping (archives) or backup purposes;  
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(4) Modified, adapted, or combined with other computer software, provided that 
only the portions of the derivative software consisting of the restricted computer 
software are to be made subject to the same restricted rights; and  
 
(5) Disclosed to and reproduced for use by contractors under a service contract 
(of the type defined in 48 CFR 37.101) in accordance with subparagraphs (b)(1) 
through (4) of this Notice, provided the Government makes such disclosure or 
reproduction subject to these restricted rights.  
 
(c) Notwithstanding the foregoing, if this computer software has been published 
under copyright, it is licensed to the Government, without disclosure prohibitions, 
with the rights set forth in the restricted rights notice above.  
 
(d) This Notice shall be marked on any reproduction of this computer software, in 
whole or in part.” 
 
(End of Notice)  
 


(2) Where it is impractical to include the Restricted Rights Notice on restricted 
computer software, the following short-form Notice may be used in lieu thereof: 
 
Restricted Rights Notice – Short Form 
 
“Use, reproduction, or disclosure is subject to restrictions set forth in the Long 
Form Notice of DOE Contract No.--- with (name of Contractor).” 
 
(End of Notice)  
 


(3) If the software is embedded, or if it is commercially impractical to mark it with 
human readable text, then the symbol R and the clause date (mo/yr) in brackets or 
a box, a [R-mo/yr], may be used.  This will be read to mean restricted computer 
software, subject to the rights of the Government as described in the Long Form 
Notice, in effect as of the date indicated next to the symbol.  The symbol shall not 
be used to mark human readable material. In the event this Contract contains any 
variation to the rights in the Long Form Notice, then the contract number must 
also be cited. 
 


(4) If restricted computer software is delivered with the copyright notice of 17 U.S.C. 
401, the software will be presumed to be published copyrighted computer 
software licensed to the Government without disclosure prohibitions and with 
unlimited rights, unless the Contractor includes the following statement with such 
copyright notice “Unpublished-rights reserved under the Copyright Laws of the 
United States.” 
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(j) Relationship to Patents.  Nothing contained in this clause creates or is intended to imply a 
license to the Government in any patent or is intended to be construed as affecting the 
scope of any licenses or other rights otherwise granted to the Government under any 
patent. 


I.30 DEAR 970.5227-3 Technology Transfer Mission (Apr 2015) 
 
 This clause has as its purpose implementation of the National Competitiveness Technology
 Transfer Act of 1989 (Sections 3131, 3132, 3133, and 3157 of Pub. L. 101-189 and as
 amended by Pub. L. 103-160, Sections 3134 and 3160).  The Contractor shall conduct
 technology transfer activities with a purpose of providing benefit from Federal research to
 U.S. industrial competitiveness. 
 


(a) Authority. 
 


(1) In order to ensure the full use of the results of research and development efforts 
of, and the capabilities of, the Laboratory, technology transfer, including 
Cooperative Research and Development Agreements (CRADAs), is established 
as a mission of the Laboratory consistent with the policy, principles and purposes 
of Sections 11(a)(1) and 12(g) of the Stevenson-Wydler Technology Innovation 
Act of 1980, as amended (15 U.S.C. 3710a); Section 3132(b) of Pub. L. 101-189, 
Sections 3134 and 3160 of Pub. L. 103-160, and of Chapter 38 of the Patent Laws 
(35 U.S.C. 200 et seq.); Section 152 of the Atomic Energy Act of 1954, as 
amended (42 U.S.C. 2182); Section 9 of the Federal Nonnuclear Energy Research 
and Development Act of 1974 (42 U.S.C. 5908); and Executive Order 12591 of 
April 10, 1987. 
 


(2) In pursuing the technology transfer mission, the Contractor is authorized to 
conduct activities including but not limited to: identifying and protecting 
Intellectual Property made, created or acquired at or by the Laboratory; 
negotiating licensing agreements and assignments for Intellectual Property made, 
created or acquired at or by the Laboratory that the Contractor controls or owns; 
bailments; negotiating all aspects of and entering into CRADAs; providing 
technical consulting and personnel exchanges; conducting science education 
activities and reimbursable Strategic Partnership Projects (SPP); providing 
information exchanges; and making available laboratory or weapon production 
user facilities.  It is fully expected that the Contractor shall use all of the 
mechanisms available to it to accomplish this technology transfer mission, 
including, but not limited to, CRADAs, user facilities, SPP, science education 
activities, consulting, personnel exchanges, assignments, and licensing in 
accordance with this clause. 


 
(b) Definitions. 


 
(1) Contractor's Laboratory Director means the individual who has supervision over 


all or substantially all of the Contractor's operations at the Laboratory. 
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(2) Intellectual Property means patents, trademarks, copyrights, mask works, 
protected CRADA information, and other forms of comparable property rights 
protected by Federal Law and other foreign counterparts. 
 


(3) Cooperative Research and Development Agreement (CRADA) means any 
agreement entered into between the Contractor as operator of the Laboratory, and 
one or more parties including at least one non-Federal party under which the 
Government, through its laboratory, provides personnel, services, facilities, 
equipment, intellectual property, or other resources with or without 
reimbursement (but not funds to non-Federal parties) and the non-Federal parties 
provide funds, personnel, services, facilities, equipment, intellectual property, or 
other resources toward the conduct of specified research or development efforts 
which are consistent with the missions of the Laboratory; except that such term 
does not include a procurement contract, grant, or cooperative agreement as those 
terms are used in sections 6303, 6304, and 6305 of Title 31 of the United States 
Code. 
 


(4) Joint Work Statement (JWS) means a proposal for a CRADA prepared by the 
Contractor, signed by the Contractor's Laboratory Director or designee which 
describes the following: 
 


(i) Purpose; 
 


(ii) Scope of Work which delineates the rights and responsibilities of the 
Government, the Contractor and Third Parties, one of which must be a 
non-Federal party; 
 


(iii) Schedule for the work; and 
 


(iv) Cost and resource contributions of the parties associated with the work 
and the schedule. 


 
(5) Assignment means any agreement by which the Contractor transfers ownership of 


Laboratory Intellectual Property, subject to the Government's retained rights. 
 


(6) Laboratory Biological Materials means biological materials capable of replication 
or reproduction, such as plasmids, deoxyribonucleic acid molecules, ribonucleic 
acid molecules, living organisms of any sort and their progeny, including viruses, 
prokaryote and eukaryote cell lines, transgenic plants and animals, and any 
derivatives or modifications thereof or products produced through their use or 
associated biological products, made under this contract by Laboratory 
employees or through the use of Laboratory research facilities. 
 


(7) Laboratory Tangible Research Product means tangible material results of research 
which: 
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(i) Are provided to permit replication, reproduction, evaluation or 
confirmation of the research effort, or to evaluate its potential commercial 
utility; 
 


(ii) Are not materials generally commercially available; and 
 


(iii) Were made under this contract by Laboratory employees or through the 
use of Laboratory research facilities. 


 
(8) Bailment means any agreement in which the Contractor permits the commercial 


or non-commercial transfer of custody, access or use of Laboratory Biological 
Materials or Laboratory Tangible Research Product for a specified purpose of 
technology transfer or research and development, including without limitation 
evaluation, and without transferring ownership to the bailee. 
 


(9) Privately funded technology transfer means the prosecuting, maintaining, 
licensing, and marketing of inventions which are not owned by the Government 
(and not related to CRADAs) when such activities are conducted entirely without 
the use of Government funds. 


 
(c) Allowable Costs. 


 
(1) The Contractor shall establish and carry out its technology transfer efforts 


through appropriate organizational elements consistent with the requirements for 
an Office of Research and Technology Applications (ORTA) pursuant to 
paragraphs (b) and (c) of Section 11 of the Stevenson-Wydler Technology 
Innovation Act of 1980, as amended (15 U.S.C. 3710).  The costs associated with 
the conduct of technology transfer through the ORTA including activities 
associated with obtaining, maintaining, licensing, and assigning Intellectual 
Property rights, increasing the potential for the transfer of technology, and the 
widespread notice of technology transfer opportunities, shall be deemed 
allowable provided that such costs meet the other requirements of the allowable 
costs provisions of this contract.  In addition to any separately designated funds, 
these costs in any fiscal year shall not exceed an amount equal to 0.5 percent of 
the operating funds included in the Federal research and development budget 
(including Strategic Partnership Projects) of the Laboratory for that fiscal year 
without written approval of the Contracting Officer. 
 


(2) The Contractor's participation in litigation to enforce or defend Intellectual 
Property claims incurred in its technology transfer efforts shall be as provided in 
the clause entitled “Insurance-Litigation and Claims” of this contract. 


 
(d) Conflicts of Interest-Technology Transfer.  The Contractor shall have implementing 


procedures that seek to avoid employee and organizational conflicts of interest, or the 
appearance of conflicts of interest, in the conduct of its technology transfer activities. 
These procedures shall apply to other persons participating in Laboratory research or 
related technology transfer activities.  Such implementing procedures shall be provided to 
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the Contracting Officer for review and approval within sixty (60) days after execution of 
this contract.  The Contracting Officer shall have thirty (30) days thereafter to approve or 
require specific changes to such procedures.  Such implementing procedures shall include 
procedures to: 
 


(1) Inform employees of and require conformance with standards of conduct and 
integrity in connection with research involving non-Federal sponsors and for 
CRADA activity in accordance with the provisions of paragraph (n)(5) of this 
clause; 
 


(2) Review and approve employee activities so as to avoid conflicts of interest 
arising from commercial utilization activities relating to Contractor-developed 
Intellectual Property; 
 


(3) Conduct work performed using royalties so as to avoid interference with or 
adverse effects on ongoing DOE projects and programs; 
 


(4) Conduct activities relating to commercial utilization of Contractor-developed 
Intellectual Property so as to avoid interference with or adverse effects on user 
facility or SPP activities of the Contractor; 
 


(5) Conduct DOE-funded projects and programs so as to avoid the appearance of 
conflicts of interest or actual conflicts of interest with non-Government funded 
work; 
 


(6) Notify the Contracting Officer with respect to any new work to be performed or 
proposed to be performed under the contract for DOE or other Federal agencies 
where the new work or proposal involves Intellectual Property in which the 
Contractor has obtained or intends to request or elect title; 
 


(7) Except as provided elsewhere in this contract, obtain the approval of the 
Contracting Officer for any licensing of or assignment of title to Intellectual 
Property rights by the Contractor to any business or corporate affiliate of the 
Contractor; 
 


(8) Obtain the approval of the Contracting Officer prior to any assignment, exclusive 
licensing, or option for exclusive licensing, of Intellectual Property to any 
individual who has been a Laboratory employee within the previous two years or 
to the company in which the individual is a principal; 
 


(9) Notify non-Federal sponsors of SPP activities, or non-Federal users of user 
facilities, of any relevant Intellectual Property interest of the Contractor prior to 
execution of SPPs or user agreements; and 
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(10) Notify DOE prior to the Contractor’s evaluating a technical proposal for 
 funding by a third party or a DOE Program when the subject matter of the
 proposal involves an elected or waived subject invention under this contract or
 one in which the Contractor intends to elect to retain title under this contract. 


 
(e) Fairness of Opportunity.  In conducting its technology transfer activities, the Contractor 


shall prepare procedures and take all reasonable measures to ensure widespread notice of 
availability of technologies suited for transfer and opportunities for exclusive licensing 
and joint research arrangements.  The requirement to widely disseminate the availability 
of technology transfer opportunities does not apply to a specific application originated 
outside of the Laboratory and by entities other than the Contractor. 
 


(f) U.S. Industrial Competitiveness for Licensing and Assignments of Intellectual Property. 
 


(1) In the interest of enhancing U.S. Industrial Competitiveness, in its licensing and 
assignments of Intellectual Property, the Contractor shall give preference in such 
a manner as to enhance the accrual of economic and technological benefits to the 
U.S. domestic economy.  The Contractor shall consider the following factors in 
all of its decisions involving licensing and assignment of Laboratory intellectual 
property where the Laboratory obtains rights during the course of the Contractor's 
operation of the Laboratory under this contract: 
 


(i) Whether any resulting design and development will be performed in the 
United States and whether resulting products, embodying parts, including 
components thereof, will be substantially manufactured in the United 
States; or 
 


(ii) (A) Whether a proposed licensee or an assignee has a business unit 
located in the United States and whether significant economic and 
technical benefits will flow to the United States as a result of the license 
or assignment agreement; and (B) in licensing or assigning any entity 
subject to the control of a foreign company or government, whether such 
foreign government permits United States agencies, organizations or 
other persons to enter into cooperative research and development 
agreements and licensing agreements, and has policies to protect United 
States Intellectual Property rights; and (C) if the proposed licensee, 
assignee, or parent of either type of entity is subject to the control of a 
foreign company or government, the Contractor, with the assistance of the 
Contracting Officer, in considering the factors set forth in paragraph (B) 
herein, may rely upon the following information; (1) U.S. Trade 
Representative Inventory of Foreign Trade Barriers, (2) U.S. Trade 
Representative Special 301 Report, and (3) such other relevant 
information available to the contacting officer.  The Contractor should 
review the U.S. Trade Representative web site at: http://www.ustr.gov for 
the most current versions of these reports and other relevant information.  
The Contractor is encouraged to utilize other available resources, as 
necessary, to allow for a complete and informed decision. 
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(2) If the Contractor determines that neither of the conditions in paragraphs (f)(1)(i) 
or (ii) of this clause are likely to be fulfilled, the Contractor, prior to entering into 
such an agreement, must obtain the approval of the Contracting Officer.  The 
Contracting Officer shall act on any such requests for approval within thirty (30) 
days. 
 


(3) The Contractor agrees to be bound by the provisions of 35 U.S.C. 204 
(Preference for United States industry). 


 
(g) Indemnity-Product Liability.  In entering into written technology transfer agreements, 


including but not limited to, research and development agreements, licenses, assignments 
and CRADAs, the Contractor agrees to include in such agreements a requirement that the 
U.S. Government and the Contractor, except for any negligent acts or omissions of the 
Contractor, be indemnified for all damages, costs, and expenses, including attorneys' 
fees, arising from personal injury or property damage occurring as a result of the making, 
using or selling of a product, process or service by or on behalf of the Participant, its 
assignees or licensees which was derived from the work performed under the agreement. 
The Contractor shall identify and obtain the approval of the Contracting Officer for any 
proposed exceptions to this requirement such as where State or local law expressly 
prohibit the Participant from providing indemnification or where the research results will 
be placed in the public domain. 
 


(h) Disposition of Income. 
 


(1) Royalties or other income earned or retained by the Contractor as a result of 
performance of authorized technology transfer activities herein shall be used by 
the Contractor for scientific research, development, technology transfer, and 
education at the Laboratory, consistent with the research and development 
mission and objectives of the Laboratory and subject to Section 12(b)(5) of the 
Stevenson-Wydler Technology Innovation Act of 1980, as amended (15 U.S.C. 
3710a(b)(5)) and Chapter 38 of the Patent Laws (35 U.S.C. 200 et seq.) as 
amended through the effective date of this contract award or modification.  If the 
net amounts of such royalties and income received from patent licensing after 
payment of patenting costs, licensing costs, payments to inventors and other 
expenses incidental to the administration of Subject Inventions during any fiscal 
year exceed 5 percent of the Laboratory's budget for that fiscal year, 75 percent  
of such excess amounts shall be paid to the Treasury of the United States, and the 
remaining amount of such excess shall be used by the Contractor for the purposes 
as described above in this paragraph.  Any inventions arising out of such 
scientific research and development activities shall be deemed to be Subject 
Inventions under the Contract. 
 


(2) The Contractor shall include as a part of its annual Laboratory Institutional Plan 
or other such annual document a plan setting out those uses to which royalties 
and other income received as a result of performance of authorized technology 
transfer activities herein will be applied at the Laboratory, and at the end of the 
year, provide a separate accounting for how the funds were actually used.  Under 
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no circumstances shall these royalties and income be used for an illegal 
augmentation of funds furnished by the U.S. Government. 
 


(3) The Contractor shall establish subject to the approval of the Contracting Officer a 
policy for making awards or sharing of royalties with Contractor employees, 
other co-inventors and coauthors, including Federal employee co-inventors when 
deemed appropriate by the Contracting Officer. 


 
(i) Transfer to Successor Contractor.  In the event of termination or upon the expiration of 


this contract, any unexpended balance of income received for use at the Laboratory shall 
be transferred, at the Contracting Officer's request, to a successor contractor, or in the 
absence of a successor contractor, to such other entity as designated by the Contracting 
Officer.  The Contractor shall transfer title, as one package, to the extent the Contractor 
retains title, in all patents and patent applications, licenses, accounts containing royalty 
revenues from such license agreements, including equity positions in third party entities, 
and other Intellectual Property rights which arose at the Laboratory, to the successor 
contractor or to the Government as directed by the Contracting Officer. 
 


(j) Technology Transfer Affecting the National Security. 
 


(1) The Contractor shall notify and obtain the approval of the Contracting Officer, 
prior to entering into any technology transfer arrangement, when such technology 
or any part of such technology is classified or sensitive under Section 148 of the 
Atomic Energy Act (42 U.S.C. 2168).  Such notification shall include sufficient 
information to enable DOE to determine the extent that commercialization of 
such technology would enhance or diminish security interests of the United 
States, or diminish communications within DOE's nuclear weapon production 
complex.  DOE shall use its best efforts to complete its determination within sixty 
(60) days of the Contractor's notification, and provision of any supporting 
information, and DOE shall promptly notify the Contractor as to whether the 
technology is transferable. 
 


(2) The Contractor shall include in all of its technology transfer agreements with 
third parties, including, but not limited to, CRADAs, licensing agreements and 
assignments, notice to such third parties that the export of goods and/or Technical 
Data from the United States may require some form of export control license or 
other authority from the U.S. Government and that failure to obtain such export 
control license may result in criminal liability under U.S. laws. 
 


(3) For other than fundamental research as defined in National Security Decision 
Directive 189, the Contractor is responsible to conduct internal export control 
reviews and assure that technology is transferred in accordance with applicable 
law. 


 
(k) Records.  The Contractor shall maintain records of its technology transfer activities in a 


manner and to the extent satisfactory to the DOE and specifically including, but not 
limited to, the licensing agreements, assignments and the records required to implement 
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the requirements of paragraphs (e), (f), and (h) of this clause and shall provide reports to 
the Contracting Officer to enable DOE to maintain the reporting requirements of Section 
12(c)(6) of the Stevenson-Wydler Technology Innovation Act of 1980, as amended (15 
U.S.C. 3710a(c)(6)).  Such reports shall be made annually in a format to be agreed upon 
between the Contractor and DOE and in such a format which will serve to adequately 
inform DOE of the Contractor's technology transfer activities while protecting any data 
not subject to disclosure under the Rights in Technical Data clause and paragraph (n) of 
this clause.  Such records shall be made available in accordance with the clauses of this 
Contract pertaining to inspection, audit and examination of records. 
 


(l) Reports to Congress.  To facilitate DOE's reporting to Congress, the Contractor is 
required to submit annually to DOE a technology transfer plan for conducting its 
technology transfer function for the upcoming year, including plans for securing 
Intellectual Property rights in Laboratory innovations with commercial promise and plans 
for managing such innovations so as to benefit the competitiveness of United States 
industry.  This plan shall be provided to the Contracting Officer on or before October 1st 
of each year. 
 


(m) Oversight and Appraisal.  The Contractor is responsible for developing and implementing 
effective internal controls for all technology transfer activities consistent with the audit 
and record requirements of this Contract.  Laboratory Contractor performance in 
implementing the technology transfer mission and the effectiveness of the Contractor's 
procedures will be evaluated by the Contracting Officer as part of the annual appraisal 
process, with input from the cognizant Secretarial Officer or program office. 
 


(n) Technology Transfer through Cooperative Research and Development Agreements.  
Upon approval of the Contracting Officer and as provided in a DOE approved Joint Work 
Statement (JWS), the Laboratory Director, or designee, may enter into CRADAs on 
behalf of the DOE subject to the requirements set forth in this paragraph. 
 


(1) Review and Approval of CRADAs. 
 


(i) Except as otherwise directed in writing by the Contracting Officer, each 
JWS shall be submitted to the Contracting Officer for approval.  The 
Contractor's Laboratory Director or designee shall provide a program 
mission impact statement and shall include an impact statement regarding 
related Intellectual Property rights known by the Contractor to be owned 
by the Government to assist the Contracting Officer in the approval 
determination. 
 


(ii) The Contractor shall also include (specific to the proposed CRADA), a 
statement of compliance with the Fairness of Opportunity requirements of 
paragraph (e) of this clause. 
 


(iii) Within thirty (30) days after submission of a JWS or proposed CRADA, 
the Contracting Officer shall approve, disapprove or request modification 
to the JWS or CRADA.  The Contracting Officer shall provide a written 
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explanation to the Contractor's Laboratory Director or designee of any 
disapproval or requirement for modification of a JWS or proposed 
CRADA. 
 


(iv) Except as otherwise directed in writing by the Contracting Officer, the 
Contractor shall not enter into, or begin work under, a CRADA until 
approval of the CRADA has been granted by the Contracting Officer.  
The Contractor may submit its proposed CRADA to the Contracting 
Officer at the time of submitting its proposed JWS or any time thereafter. 


 
(2) Selection of Participants.  The Contractor's Laboratory Director or designee in 


deciding what CRADA to enter into shall: 
 


(i) Give special consideration to small business firms, and consortia 
involving small business firms; 
 


(ii) Give preference to business units located in the United States which agree 
that products or processes embodying Intellectual Property will be 
substantially manufactured or practiced in the United States and, in the 
case of any industrial organization or other person subject to the control 
of a foreign company or government, take into consideration whether or 
not such foreign government permits United States agencies, 
organizations, or other persons to enter into cooperative research and 
development agreements and licensing agreements; 
 


(iii) Provide Fairness of Opportunity in accordance with the requirements of 
paragraph (e) of this clause; and 
 


(iv) Give consideration to the Conflicts of Interest requirements of paragraph 
(d) of this clause. 


 
(3) Withholding of Data. 


 
(i) Data that is first produced as a result of research and development 


activities conducted under a CRADA and that would be a trade secret or 
commercial or financial data that would be privileged or confidential, if 
such data had been obtained from a non-Federal third party, may be 
protected from disclosure under the Freedom of Information Act as 
provided in the Stevenson-Wydler Technology Innovation Act of 1980, as 
amended (15 U.S.C. 3710a(c)(7)) for a period as agreed in the CRADA of 
up to five (5)years from the time the data is first produced. The DOE shall 
cooperate with the Contractor in protecting such data. 
 


(ii) Unless otherwise expressly approved by the Contracting Officer in 
advance for a specific CRADA, the Contractor agrees, at the request of 
the Contracting Officer, to transmit such data to other DOE facilities for 
use by DOE or its Contractors by or on behalf of the Government.  When 
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data protected pursuant to paragraph (n)(3)(i) of this clause is so 
transferred, the Contractor shall clearly mark the data with a legend 
setting out the restrictions against private use and further dissemination, 
along with the expiration date of such restrictions. 
 


(iii) In addition to its authority to license Intellectual Property, the Contractor 
may enter into licensing agreements with third parties for data developed 
by the Contractor under a CRADA subject to other provisions of this 
contract.  However, the Contractor shall neither use the protection against 
dissemination nor the licensing of data as an alternative to the submittal 
of invention disclosures which include data protected pursuant to 
paragraph (n)(3)(i) of this clause. 


 
(4) Strategic Partnership Projects and User Facility Programs. 


 
(i) Strategic Partnership Projects (SPP) and User Facility Agreements 


(UFAs) are not CRADAs and will be available for use by the Contractor 
in addition to CRADAs for achieving utilization of employee expertise 
and unique facilities for maximizing technology transfer.  The Contractor 
agrees to inform prospective CRADA participants, which are intending to 
substantially pay full cost recovery for the effort under a proposed 
CRADA, of the availability of alternative forms of agreements, i.e., SPP 
and UFA, and of the Class Patent Waiver provisions associated therewith. 
 


(ii) Where the Contractor believes that the transfer of technology to the U.S. 
domestic economy will benefit from, or other equity considerations 
dictate, an arrangement other than the Class Waiver of patent rights to the 
sponsor in SPP and UFAs, a request may be made to the Contracting 
Officer for an exception to the Class Waivers. 
 


(iii) Rights to inventions made under agreements other than funding 
agreements with third parties shall be governed by the appropriate 
provisions incorporated, with DOE approval, in such agreements, and the 
provisions in such agreements take precedence over any disposition of 
rights contained in this contract.  Disposition of rights under any such 
agreement shall be in accordance with any DOE class waiver (including 
Strategic Partnership Projects and User Class Waivers) or individually 
negotiated waiver which applies to the agreement. 


 
(5) Conflicts of Interest. 


 
(i) Except as provided in paragraph (n)(5)(iii) of this clause, the Contractor 


shall assure that no employee of the Contractor shall have a substantial 
role (including an advisory role) in the preparation, negotiation, or 
approval of a CRADA, if, to such employee's knowledge: 
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(A) Such employee, or the spouse, child, parent, sibling, or partner of 
such employee, or an organization (other than the Contractor) in 
which such employee serves as an officer, director, trustee, 
partner, or employee –  
 


(1) Holds financial interest in any entity, other than the 
Contractor, that has a substantial interest in the 
preparation, negotiation, or approval of the CRADA; 
 


(2) Receives a gift or gratuity from any entity, other than the 
Contractor, that has a substantial interest in the 
preparation, negotiation, or approval of the CRADA; or 


 
(B) A financial interest in any entity, other than the Contractor, that 


has a substantial interest in the preparation, negotiation, or 
approval of the CRADA, is held by any person or organization 
with whom such employee is negotiating or has any arrangement 
concerning prospective employment. 


 
(ii) The Contractor shall require that each employee of the Contractor who 


has a substantial role (including an advisory role) in the preparation, 
negotiation, or approval of a CRADA certify through the Contractor to 
the Contracting Officer that the circumstances described in paragraph 
(n)(5)(i) of this clause do not apply to that employee. 
 


(iii) The requirements of paragraphs (n)(5)(i) and (n)(5)(ii) of this clause shall 
not apply in a case where the Contracting Officer is advised by the 
Contractor in advance of the participation of an employee described in 
those paragraphs in the preparation, negotiation or approval of a CRADA 
of the nature of and extent of any financial interest described in paragraph 
(n)(5)(i) of this clause, and the Contracting Officer determines that such 
financial interest is not so substantial as to be considered likely to affect 
the integrity of the Contractor employee's participation in the process of 
preparing, negotiating, or approving the CRADA. 


 
(o) Technology Transfer in Other Cost-Sharing Agreements.  In conducting research and 


development activities in cost-shared agreements not covered by paragraph (n) of this 
clause, the Contractor, with prior written permission of the Contracting Officer, may 
provide for the withholding of data produced thereunder in accordance with the 
applicable provisions of paragraph (n)(3) of this clause. 
 


(p) Technology Partnership Ombudsman. 
 


(1) The Contractor agrees to establish a position to be known as “Technology 
Partnership Ombudsman,” to help resolve complaints from outside organizations 
regarding the policies and actions of the Contractor with respect to technology 
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partnerships (including CRADAs), patents owned by the Contractor for 
inventions made at the Laboratory, and technology licensing. 
 


(2) The Ombudsman shall be a senior official of the Contractor's Laboratory staff, 
who is not involved in day-to-day technology partnerships, patents or technology 
licensing, or, if appointed from outside the laboratory or facility, shall function as 
such senior official. 
 


(3) The duties of the Technology Partnership Ombudsman shall include: 
 


(i) Serving as the focal point for assisting the public and industry in 
resolving complaints and disputes with the Laboratory or facility 
regarding technology partnerships, patents, and technology licensing; 
 


(ii) Promoting the use of collaborative alternative dispute resolution 
techniques such as mediation to facilitate the speedy and low cost 
resolution of complaints and disputes, when appropriate; and 
 


(iii) Submitting a quarterly report, in a format provided by DOE, to the 
Secretary of Energy, the Administrator for Nuclear Security, the Director 
of the DOE Office of Dispute Resolution, and the Contracting Officer 
concerning the number and nature of complaints and disputes raised, 
along with the Ombudsman's assessment of their resolution, consistent 
with the protection of confidential and sensitive information. 


I.31 DEAR 970.5227-4 Authorization and Consent (Aug 2002) 
 


(a) The Government authorizes and consents to all use and manufacture of any invention 
described in and covered by a United States patent in the performance of this contract or 
any subcontract at any tier. 
 


(b) If the Contractor is sued for copyright infringement or anticipates the filing of such a 
lawsuit, the Contractor may request authorization and consent to copy a copyrighted 
work from the Contracting Officer.  Programmatic necessity is a major consideration for 
DOE in determining whether to grant such request. 
 


(c)  
 


(1) The Contractor agrees to include, and require inclusion of, the Authorization and 
Consent clause at 52.227-1, without Alternate I, but suitably modified to identify 
the parties, in all subcontracts expected to exceed $100,000 at any tier for 
supplies or services, including construction, architect-engineer services, and 
materials, supplies, models, samples, and design or testing services. 
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(2) The Contractor agrees to include, and require inclusion of, paragraph (a) of this 
Authorization and Consent clause, suitably modified to identify the parties, in all 
subcontracts at any tier for research and development activities expected to 
exceed $100,000. 
 


(3) Omission of an authorization and consent clause from any subcontract, including 
those valued less than $100,000 does not affect this authorization and consent. 


I.32 DEAR 970.5227-5 Notice and Assistance Regarding Patent and Copyright Infringement
 (Aug 2002) 
 


(a) The Contractor shall report to the Contracting Officer promptly and in reasonable written 
detail, each notice or claim of patent or copyright infringement based on the performance 
of this contract of which the Contractor has knowledge. 
 


(b) If any person files a claim or suit against the Government on account of any alleged 
patent or copyright infringement arising out of the performance of this contract or out of 
the use of any supplies furnished or work or services performed hereunder, the Contractor 
shall furnish to the Government, when requested by the Contracting Officer, all evidence 
and information in possession of the Contractor pertaining to such suit or claim.  Except 
where the Contractor has agreed to indemnify the Government, the Contractor shall 
furnish such evidence and information at the expense of the Government. 
 


(c) The Contractor agrees to include, and require inclusion of, this clause suitably modified 
to identify the parties, in all subcontracts at any tier expected to exceed $100,000. 


I.33 DEAR 970.5227-6 Patent Indemnity – Subcontracts (Dec 2000) 
 
 Except as otherwise authorized by the Contracting Officer, the Contractor shall obtain
 indemnification of the Government and its officers, agents, and employees against liability,
 including costs, for infringement of any United States patent (except a patent issued upon an
 application that is now or may hereafter be withheld from issue pursuant to a secrecy order
 by the Government) from Contractor's subcontractors for any contract work subcontracted in
 accordance with FAR 48 CFR 52.227-3. 


I.34 DEAR 970.5227-8 Refund of Royalties (Aug 2002) 
 


(a) During performance of this contract, if any royalties are proposed to be charged to the 
Government as costs under this contract, the Contractor agrees to submit for approval of 
the Contracting Officer, prior to the execution of any license, the following information 
relating to each separate item of royalty: 
 


(1) Name and address of licensor; 
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(2) Patent numbers, patent application serial numbers, or other basis on which the 
royalty is payable; 
 


(3) Brief description, including any part or model numbers of each contract item or 
component on which the royalty is payable; 
 


(4) Percentage or dollar rate of royalty per unit; 
 


(5) Unit price of contract item; 
 


(6) Number of units; 
 


(7) Total dollar amount of royalties; and 
 


(8) A copy of the proposed license agreement. 
 


(b) If specifically requested by the Contracting Officer, the Contractor shall furnish a copy of 
any license agreement entered into prior to the effective date of this clause and an 
identification of applicable claims of specific patents or other basis upon which royalties 
are payable. 
 


(c) The term “royalties” as used in this clause refers to any costs or charges in the nature of 
royalties, license fees, patent or license amortization costs, or the like, for the use of or 
for rights in patents and patent applications that are used in the performance of this 
contract or any subcontract hereunder. 
 


(d) The Contractor shall furnish to the Contracting Officer, annually upon request, a 
statement of royalties paid or required to be paid in connection with performing this 
contract and subcontracts hereunder. 
 


(e) For royalty payments under licenses entered into after the effective date of this contract, 
costs incurred for royalties proposed under this paragraph shall be allowable only to the 
extent that such royalties are approved by the Contracting Officer.  If the Contracting 
Officer determines that existing or proposed royalty payments are inappropriate, any 
payments subsequent to such determination shall be allowable only to the extent 
approved by the Contracting Officer. 
 


(f) Regardless of prior DOE approval of any individual payments or royalties, DOE may 
contest at any time the enforceability, validity, scope of, or title to a patent for which the 
Contractor makes a royalty or other payment. 
 


(g) If at any time within 3 years after final payment under this contract, the Contractor for 
any reason is relieved in whole or in part from the payment of any royalties to which this 
clause applies, the Contractor shall promptly notify the Contracting Officer of that fact 
and shall promptly reimburse the Government for any refunds received or royalties paid 
after having received notice of such relief. 
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(h) The Contractor agrees to include, and require inclusion of, this clause, including this 
paragraph (h), suitably modified to identify the parties in any subcontract at any tier in 
which the amount of royalties reported during negotiation of the subcontract exceeds 
$250. 


I.35 DEAR 970.5227-10 Patent Rights – Management and Operating Contracts, Nonprofit
 Organization or Small Business Firm Contractor (Dec 2000)  
 


(a) Definitions.  (1) DOE licensing regulations means the Department of Energy patent 
licensing regulations at 10 CFR part 781.  


 
(2) Exceptional circumstance subject invention means any subject invention in a 


technical field or related to a task determined by the Department of Energy to be 
subject to an exceptional circumstance under 35 U.S.C. 202(a)(ii) and in 
accordance with 37 CFR 401.3(e).  
 


(3) Invention means any invention or discovery which is or may be patentable or 
otherwise protectable under Title 35 of the United States Code, or any novel 
variety of plant which is or may be protected under the Plant Variety Protection 
Act (7 U.S.C. 2321 et seq.).  
 


(4) Made when used in relation to any invention means the conception or first actual 
reduction to practice of such invention.  
 


(5) Nonprofit organization means a university or other institution of higher education 
or an organization of the type described in Section 501(c)(3) of the Internal 
Revenue Code of 1954 (26 U.S.C. 501(c)) and exempt from taxation under 
Section 501(a) of the Internal Revenue Code (26 U.S.C. 501(a)) or any nonprofit 
scientific or educational organization qualified under a state nonprofit 
organization statute.  
 


(6) Patent Counsel means the Department of Energy (DOE) Patent Counsel assisting 
the DOE contracting activity.  
 


(7) Practical application means to manufacture, in the case of a composition or 
product; to practice, in the case of a process or method; or to operate, in the case 
of a machine or system; and, in each case, under such conditions as to establish 
that the invention is being utilized and that its benefits are, to the extent permitted 
by law or Government regulations, available to the public on reasonable terms.  
 


(8) Small business firm means a small business concern as defined at Section 2 of 
Pub. L. 85-536 (15 U.S.C. 632) and implementing regulations of the 
Administrator of the Small Business Administration.  For the purpose of this 
clause, the size standards for small business concerns involved in Government 
procurement and subcontracting at 13 CFR 121.3-8 and 13 CFR 121.3-12, 
respectively, are used.  
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(9) Subject Invention means any invention of the contractor conceived or first 
actually reduced to practice in the performance of work under this contract, 
provided that in the case of a variety of plant, the date of determination (as 
defined in Section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d)) 
shall also occur during the period of contract performance. 


 
(b) Allocation of Principal Rights.  (1) Retention of title by the Contractor.  Except for 


exceptional circumstance subject inventions, the Contractor may retain the entire right, 
title, and interest throughout the world to each subject invention subject to the provisions 
of this clause and 35 U.S.C. 203.  With respect to any subject invention in which the 
Contractor retains title, the Federal government shall have a nonexclusive, 
nontransferable, irrevocable, paid-up license to practice or have practiced for or on behalf 
of the United States the subject invention throughout the world. 


 
(2) Exceptional circumstance subject inventions.  Except to the extent that rights are 


retained by the Contractor in a determination of exceptional circumstances or 
granted to a contractor through a determination of greater rights in accordance 
with subparagraph (b)(4) of this clause, the Contractor does not have a right to 
retain title to any exceptional circumstance subject inventions and agrees to 
assign to the Government the entire right, title, and interest, throughout the world, 
in and to any exceptional circumstance subject inventions. 
 


(i) Inventions within or relating to the following fields of technology are 
exceptional circumstance subject inventions: 
 


(A) Uranium enrichment technology; 
 


(B) Storage and disposal of civilian high-level nuclear waste and 
spent fuel technology; and 
 


(C) National security technologies classified or sensitive under 
Section 148 of the Atomic Energy Act (42 U.S.C. 2168). 


 
(ii) Inventions under any agreement, contract or subcontract related to the 


following are exceptional circumstance subject inventions; 
 


(A) DOE Steel Initiative and Metals Initiative; 
 


(B) U.S. Advanced Battery Consortium; and 
 


(C) Any funding agreement which is funded in part by the Electric 
Power Research Institute (EPRI) or the Gas Research Institute 
(GRI). 
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(iii) DOE reserves the right to unilaterally amend this contract to modify, by 
deletion or insertion, technical fields, tasks, or other classifications for the 
purpose of determining DOE exceptional circumstance subject 
inventions. 


 
(3) Treaties and international agreements.  Any rights acquired by the Contractor in 


subject inventions are subject to any disposition of right, title, or interest in or to 
subject inventions provided for in treaties or international agreements identified 
at https://ostiweb.osti.gov/iaem/.  DOE reserves the right to unilaterally amend 
this contract to identify specific treaties or international agreements entered into 
or to be entered into by the Government after the effective date of this contract 
and to effectuate those license or other rights which are necessary for the 
Government to meet its obligations to foreign governments, their nationals and 
international organizations [*81060] under such treaties or international 
agreements with respect to subject inventions made after the date of the 
amendment. 
 


(4) Contractor request for greater rights in exceptional circumstance subject 
inventions.  The Contractor may request rights greater than allowed by the 
exceptional circumstance determination in an exceptional circumstance subject 
invention by submitting such a request in writing to Patent Counsel at the time 
the exceptional circumstance subject invention is disclosed to DOE or within 
eight (8) months after conception or first actual reduction to practice of the 
exceptional circumstance subject invention, whichever occurs first, unless a 
longer period is authorized in writing by the Patent Counsel for good cause 
shown in writing by the Contractor.  DOE may, in its discretion, grant or refuse to 
grant such a request by the Contractor. 
 


(5) Contractor employee-inventor rights.  If the Contractor does not elect to retain 
title to a subject invention or does not request greater rights in an exceptional 
circumstance subject invention, a Contractor employee-inventor, after 
consultation with the Contractor and with written authorization from the 
Contractor in accordance with 10 CFR 784.9(b)(4), may request greater rights, 
including title, in the subject invention or the exceptional circumstance invention 
from DOE, and DOE may, in its discretion, grant or refuse to grant such a request 
by the Contractor employee-inventor. 
 


(6) Government assignment of rights in Government employees' subject inventions. If 
a Government employee is a joint inventor of a subject invention or of an 
exceptional circumstance subject invention to which the Contractor has rights, the 
Government may assign or refuse to assign to the Contractor any rights in the 
subject invention or exceptional circumstance subject invention acquired by the 
Government from the Government employee, in accordance with 48 CFR 27.304-
1(d).  The rights assigned to the Contractor are subject to any provision of this 
clause that is applicable to subject inventions in which the Contractor retains title, 
including reservation by the Government of a nonexclusive, nontransferable, 
irrevocable, paid-up license, except that the Contractor shall file its initial patent 
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application claiming the subject invention or exceptional circumstance invention 
within one (1) year after the assignment of such rights.  The Contractor shall 
share royalties collected for the manufacture, use or sale of the subject invention 
with the Government employee. 


 
(c) Subject invention disclosure, election of title and filing of patent application by 


contractor –  
 


(1) Subject invention disclosure.  The contractor will disclose each subject invention 
to the Patent Counsel within two months after the inventor discloses it in writing 
to contractor personnel responsible for patent matters.  The disclosure to the 
agency shall be in the form of a written report and shall identify the contract 
under which the invention was made and the inventor(s) and all sources of 
funding by B&R code for the invention.  It shall be sufficiently complete in 
technical detail to convey a clear understanding to the extent known at the time of 
the disclosure, of the nature, purpose, operation, and the physical, chemical, 
biological or electrical characteristics of the invention.  The disclosure shall also 
identify any publication, on sale or public use of the invention and whether a 
manuscript describing the invention has been submitted for publication and, if so, 
whether it has been accepted for publication at the time of disclosure.  The 
disclosure shall include a written statement as to whether the invention falls 
within an exceptional circumstance field.  DOE will make a determination and 
advise the Contractor within 30 days of receipt of an invention disclosure as to 
whether the invention is an exceptional circumstance subject invention.  In 
addition, after disclosure to the Patent Counsel, the Contractor will promptly 
notify the agency of the acceptance of any manuscript describing the invention 
for publication or of any on sale or public use planned by the Contractor.  The 
Contractor shall obtain approval from Patent Counsel prior to any release or 
publication of information concerning any nonelectable subject invention such as 
an exceptional circumstance subject invention or any subject invention related to 
a treaty or international agreement. 
 


(2) Election by the Contractor.  Except as provided in paragraph (b)(2) of this clause, 
the Contractor will elect in writing whether or not to retain title to any such 
invention by notifying the Federal agency within two years of disclosure to the 
Federal agency.  However, in any case where publication, on sale or public use 
has initiated the one year statutory period wherein valid patent protection can still 
be obtained in the United States, the period for election of title may be shortened 
by the agency to a date that is no more than 60 days prior to the end of the 
statutory period. 
 


(3) Filing of patent applications by the Contractor.  The Contractor will file its initial 
patent application on a subject invention to which it elects to retain title within 
one year after election of title or, if earlier, or prior to the end of any 1-year 
statutory period wherein valid patent protection can be obtained in the United 
States after a publication, on sale, or public use.  The Contractor will file patent 
applications in additional countries or international patent offices within either 
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ten months of the corresponding initial patent application or six months from the 
date permission is granted by the Commissioner of Patents and Trademarks to file 
foreign patent applications where such filing has been prohibited by a Secrecy 
Order. 
 


(4) Contractor's request for an extension of time.  Requests for an extension of the 
time for disclosure, election, and filing under subparagraphs (c)(1), (2) and (3) 
may, at the discretion of Patent Counsel, be granted. 
 


(5) Publication approval.  During the course of the work under this contract, the 
Contractor or its employees may desire to release or publish information 
regarding scientific or technical developments conceived or first actually reduced 
to practice in the course of or under this contract.  In order that public disclosure 
of such information will not adversely affect the patent interest of DOE or the 
Contractor, approval for release or publication shall be secured from the 
Contractor personnel responsible for patent matters prior to any such release or 
publication.  Where DOE's approval of publication is requested, DOE's response 
to such requests for approval shall normally be provided within 90 days except in 
circumstances in which a domestic patent application must be filed in order to 
protect foreign rights.  In the case involving foreign patent rights, DOE shall be 
granted an additional 180 days with which to respond to the request for approval, 
unless extended by mutual agreement. 


 
(d) Conditions when the Government may obtain title.  The Contractor will convey to the 


DOE, upon written request, title to any subject invention –  
 


(1) If the Contractor fails to disclose or elect title to the subject invention within the 
times specified in paragraph (c) of this clause, or elects not to retain title; 
provided, that DOE may only request title within sixty (60) days after learning of 
the failure of the Contractor to disclose or to elect within the specified times. 
 


(2) In those countries in which the Contractor fails to file a patent application within 
the times specified in subparagraph (c) of this clause; provided, however, that if 
the Contractor has filed a patent application in a country after the times specified 
in subparagraph (c) above, but prior to its receipt of the written request of the 
DOE, the Contractor shall continue to retain title in that country. 
 


(3) In any country in which the Contractor decides not to continue the prosecution of 
any application for, to pay the maintenance fees on, or defend in a reexamination 
or opposition proceeding on, a patent on a subject invention. 
 


(4) If the Contractor requests that DOE acquire title or rights from the Contractor in a 
subject invention to which the Contractor had initially retained title or rights, or 
in an exceptional circumstance subject invention to which the Contractor was 
granted greater rights, DOE may acquire such title or rights from the Contractor, 
or DOE may decide against acquiring such title or rights from the Contractor, at 
DOE's sole discretion. 
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(e) Minimum rights of the Contractor and protection of the Contractor's right to file – (1) 
Request for a Contractor license.  The Contractor may request the right to reserve a 
revocable, nonexclusive, royalty-free license throughout the world in each subject 
invention to which the Government obtains title, except if the Contractor fails to disclose 
the invention within the times specified in paragraph (c) of this clause.  DOE may grant 
or refuse to grant such a request by the Contractor.  When DOE approves such 
reservation, the Contractor's license will normally extend to its domestic subsidiaries and 
affiliates, if any, within the corporate structure of which the Contractor is a party and 
includes the right to grant sublicenses of the same scope to the extent the Contractor was 
legally obligated to do so at the time the contract was awarded.  The license is 
transferable only with the approval of DOE except when transferred to the successor of 
that part of the Contractor's business to which the invention pertains. 


 
(2) Revocation or modification of a Contractor license.  The Contractor's domestic 


license may be revoked or modified by DOE to the extent necessary to achieve 
expeditious practical application of the subject invention pursuant to an 
application for an exclusive license submitted in accordance with applicable 
provisions at 37 CFR Part 404 and DOE licensing regulations at 10 CFR Part 
781.  This license will not be revoked in the field of use or the geographical areas 
in which the Contractor has achieved practical application and continues to make 
the benefits of the subject invention reasonably accessible to the public.  The 
license in any foreign country may be revoked or modified at the discretion of 
DOE to the extent the Contractor, its licensees, or the domestic subsidiaries or 
affiliates have failed to achieve practical application of the subject invention in 
that foreign country. 
 


(3) Notice of revocation of modification of a Contractor license.  Before revocation 
or modification of the license, DOE will furnish the Contractor a written notice of 
its intention to revoke or modify the license, and the Contractor will be allowed 
thirty days (or such other time as may be authorized by DOE for good cause 
shown by the Contractor) after the notice to show cause why the license should 
not be revoked or modified.  The Contractor has the right to appeal, in accordance 
with applicable regulations in 37 CFR part 404 and DOE licensing regulations at 
10 CFR part 781 concerning the licensing of Government owned inventions, any 
decision concerning the revocation or modification of the license. 


 
(f) Contractor action to protect the Government's interest – (1) Execution of delivery of title 


or license instruments.  The Contractor agrees to execute or to have executed, and 
promptly deliver to the Patent Counsel all instruments necessary to accomplish the 
following actions: 


 
(i) Establish or confirm the rights the Government has throughout the world 


in those subject inventions to which the Contractor elects to retain title, 
and 
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(ii) Convey title to DOE when requested under subparagraphs (b) or 
paragraph (d) of this clause and to enable the Government to obtain patent 
protection throughout the world in that subject invention. 


 
(2) Contractor employee agreements.  The Contractor agrees to require, by written 


agreement, its employees, other than clerical and nontechnical employees, to 
disclose promptly in writing to Contractor personnel identified as responsible for 
the administration of patent matters and in a format suggested by the Contractor, 
each subject invention made under this contract in order that the Contractor can 
comply with the disclosure provisions of paragraph (c) of this clause, and to 
execute all papers necessary to file patent applications on subject inventions and 
to establish the Government's rights in the subject inventions.  This disclosure 
format should require, as a minimum, the information required by subparagraph 
(c)(1) of this clause.  The Contractor shall instruct such employees, through 
employee agreements or other suitable educational programs, on the importance 
of reporting inventions in sufficient time to permit the filing of patent 
applications prior to U.S. or foreign statutory bars. 
 


(3) Notification of discontinuation of patent protection.  The contractor will notify 
the Patent Counsel of any decision not to continue the prosecution of a patent 
application, pay maintenance fees, or defend in a reexamination or opposition 
proceeding on a patent, in any country, not less than thirty days before the 
expiration of the response period required by the relevant patent office. 
 


(4) Notification of Government rights.  The contractor agrees to include, within the 
specification of any United States patent applications and any patent issuing 
thereon covering a subject invention, the following statement, “This invention 
was made with government support under (identify the contract) awarded by 
(identify the Federal agency).  The government has certain rights in the 
invention.” 
 


(5) Invention identification procedures.  The Contractor shall establish and maintain 
active and effective procedures to ensure that subject inventions are promptly 
identified and timely disclosed and shall submit a written description of such 
procedures to the Contracting Officer so that the Contracting Officer may 
evaluate and determine their effectiveness. 
 


(6) Invention filing documentation.  If the Contractor files a domestic or foreign 
patent application claiming a subject invention, the Contractor shall promptly 
submit to Patent Counsel, upon request, the following information and 
documents: 
 


(i) The filing date, serial number, title, and a copy of the patent application 
(including an English-language version if filed in a language other than 
English); 
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(ii) An executed and approved instrument fully confirmatory of all 
Government rights in the subject invention; and 
 


(iii) The patent number, issue date, and a copy of any issued patent claiming 
the subject invention. 


 
(7) Duplication and disclosure of documents.  The Government may duplicate and 


disclose subject invention disclosures and all other reports and papers furnished 
or required to be furnished pursuant to this clause; provided, however, that any 
such duplication or disclosure by the Government is subject to the confidentiality 
provision at 35 U.S.C. 205 and 37 CFR part 40. 


 
(g) Subcontracts.  (1) Subcontractor subject inventions.  The Contractor shall not obtain 


rights in the subcontractor's subject inventions as part of the consideration for awarding a 
subcontract. 


 
(2) Inclusion of patent rights clause-non-profit organization or small business firm 


subcontractors.  Unless otherwise authorized or directed by the Contracting 
Officer, the Contractor shall include the patent rights clause at 48 CFR 952.227-
11, suitably modified to identify the parties, in all subcontracts, at any tier, for 
experimental, developmental, demonstration or research work to be performed by 
a small business firm or domestic nonprofit organization, except subcontracts 
which are subject to exceptional circumstances in accordance with 35 U.S.C. 202 
and subparagraph (b)(2) of this clause.  The subcontractor retains all rights 
provided for the contractor in the patent rights clause at 48 CFR 952.227-11. 
 


(3) Inclusion of patent rights clause-subcontractors other than non-profit 
organizations and small business firms.  Except for the subcontracts described in 
subparagraph (g)(2) of this clause, the Contractor shall include the patent rights 
clause at 48 CFR 952.227-13, suitably modified to identify the parties, in any 
contract for experimental, developmental, demonstration or research work.  For 
subcontracts subject to exceptional circumstances, the contractor must consult 
with DOE patent counsel with respect to the appropriate patent clause. 
 


(4) DOE and subcontractor contract.  With respect to subcontracts at any tier, DOE, 
the subcontractor, and the Contractor agree that the mutual obligations of the 
parties created by this clause constitute a contract between the subcontractor and 
DOE with respect to the matters covered by the clause; provided, however, that 
nothing in this paragraph is intended to confer any jurisdiction under the Contract 
Disputes Act in connection with proceedings under paragraph (j) of this clause. 
 


(5) Subcontractor refusal to accept terms of patent clause.  If a prospective 
subcontractor refuses to accept the terms of a patent rights clause, the Contractor 
shall promptly submit a written notice to the Contracting Officer stating the 
subcontractor's reasons for such a refusal, including any relevant information for 
expediting disposition of the matter, and the Contractor shall not proceed with the 
subcontract without the written authorization of the Contracting Officer. 
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(6) Notification of award of subcontract.  Upon the award of any subcontract at any 
tier containing a patent rights clause, the Contractor shall promptly notify the 
Contracting Officer in writing and identify the subcontractor, the applicable 
patent rights clause, the work to be performed under the subcontract, and the 
dates of award and estimated completion.  Upon request of the Contracting 
Officer, the Contractor shall furnish a copy of a subcontract. 
 


(7) Identification of subcontractor subject inventions.  If the Contractor in the 
performance of this contract becomes aware of a subject invention made under a 
subcontract, the Contractor shall promptly notify Patent Counsel and identify the 
subject invention. 
 


(h) Reporting on utilization of subject inventions.  The Contractor agrees to submit to DOE 
on request, periodic reports, no more frequently than annually, on the utilization of a 
subject invention or on efforts at obtaining such utilization that are being made by the 
Contractor or its licensees or assignees.  Such reports shall include information regarding 
the status of development, date of first commercial sale or use, gross royalties received by 
the Contractor, and such other data and information as DOE may reasonably specify.  
The Contractor also agrees to provide additional reports as may be requested by DOE in 
connection with any march-in proceeding undertaken by DOE in accordance with 
paragraph (j) of this clause.  As required by 35 U.S.C. 202(c)(5), DOE agrees it will not 
disclose such information to persons outside the Government without permission of the 
Contractor. 
 


(i) Preference for United States Industry.  Notwithstanding any other provision of this 
clause, the Contractor agrees that neither it nor any assignee will grant to any person the 
exclusive right to use or sell any subject invention in the United States unless such person 
agrees that any product embodying the subject invention or produced through the use of 
the subject invention will be manufactured substantially in the United States.  However, 
in individual cases, the requirement for such an agreement may be waived by DOE upon 
a showing by the Contractor or its assignee that reasonable but unsuccessful efforts have 
been made to grant licenses on similar terms to potential licensees that would be likely to 
manufacture substantially in the United States or that under the circumstances domestic 
manufacture is not commercially feasible. 
 


(j) March-in Rights.  The Contractor agrees that, with respect to any subject invention in 
which it has acquired title, DOE has the right in accordance with the procedures in 37 
CFR 401.6 and any DOE supplemental regulations to require the Contractor, an assignee 
or exclusive licensee of a subject invention to grant a nonexclusive, partially exclusive, or 
exclusive license in any field of use to a responsible applicant or applicants, upon terms 
that are reasonable under the circumstances, and, if the Contractor, assignee or exclusive 
licensee refuses such a request, DOE has the right to grant such a license itself if DOE 
determines that –  
 


(1) Such action is necessary because the Contractor or assignee has not taken, or is 
not expected to take within a reasonable time, effective steps to achieve practical 
application of the subject invention in such field of use; 
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(2) Such action is necessary to alleviate health or safety needs which are not 
reasonably satisfied by the Contractor, assignee, or their licensees; 
 


(3) Such action is necessary to meet requirements for public use specified by Federal 
regulations and such requirements are not reasonably satisfied by the Contractor, 
assignee, or licensees; or 
 


(4) Such action is necessary because the agreement required by paragraph (i) of this 
clause has not been obtained or waived, or because a licensee of the exclusive 
right to use or sell any subject invention in the United States is in breach of such 
agreement. 
 


(k) Special provisions for contracts with nonprofit organizations. If the Contractor is a 
nonprofit organization, it agrees that –  
 


(1) DOE approval of assignment of rights.  Rights to a subject invention in the 
United States may not be assigned by the Contractor without the approval of 
DOE, except where such assignment is made to an organization which has as one 
of its primary functions the management of inventions; provided, that such 
assignee will be subject to the same provisions of this clause as the Contractor. 
 


(2) Small business firm licensees.  It will make efforts that are reasonable under the 
circumstances to attract licensees of subject inventions that are small business 
firms, and that it will give a preference to a small business firm when licensing a 
subject invention if the Contractor determines that the small business firm has a 
plan or proposal for marketing the invention which, if executed, is equally as 
likely to bring the invention to practical application as any plans or proposals 
from applicants that are not small business firms; provided, that the Contractor is 
also satisfied that the small business firm has the capability and resources to carry 
out its plan or proposal.  The decision whether to give a preference in any specific 
case will be at the discretion of the Contractor.  However, the Contractor agrees 
that the Secretary of Commerce may review the Contractor's licensing program 
and decisions regarding small business firm applicants, and the Contractor will 
negotiate changes to its licensing policies, procedures, or practices with the 
Secretary of Commerce when that Secretary's review discloses that the Contractor 
could take reasonable steps to more effectively implement the requirements of 
this subparagraph (k)(2). 
 


(3) Contractor licensing of subject inventions.  To the extent that it provides the most 
effective technology transfer, licensing of subject inventions shall be 
administered by Contractor employees on location at the facility. 


 
(l) Communications.  The Contractor shall direct any notification, disclosure or request 


provided for in this clause to the Patent Counsel assisting the DOE contracting activity. 
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(m) Reports – (1) Interim reports.  Upon DOE's request, the Contractor shall submit to DOE, 
no more frequently than annually, a list of subject inventions disclosed to DOE during a 
specified period, or a statement that no subject inventions were made during the specified 
period; and a list of subcontracts containing a patent clause and awarded by the 
Contractor during a specified period, or a statement that no such subcontracts were 
awarded during the specified period. 


 
(2) Final reports.  Upon DOE's request, the Contractor shall submit to DOE, prior to 


closeout of the contract, a list of all subject inventions disclosed during the 
performance period of the contract, or a statement that no subject inventions were 
made during the contract performance period; and a list of all subcontracts 
containing a patent clause and awarded by the Contractor during the contract 
performance period, or a statement that no such subcontracts were awarded 
during the contract performance period. 


 
(n) Examination of Records Relating to Subject Inventions – (1) Contractor compliance.  


Until the expiration of three (3) years after final payment under this contract, the 
Contracting Officer or any authorized representative may examine any books (including 
laboratory notebooks), records, documents, and other supporting data of the Contractor, 
which the Contracting Officer or authorized representative deems reasonably pertinent to 
the discovery or identification of subject inventions, including exceptional circumstance 
subject inventions, or to determine Contractor compliance with any requirement of this 
clause. 


 
(2) Unreported inventions.  If the Contracting Officer is aware of an invention that is 


not disclosed by the Contractor to DOE, and the Contracting Officer believes the 
unreported invention may be a subject invention, including exceptional 
circumstance subject inventions, DOE may require the Contractor to submit to 
DOE a disclosure of the invention for a determination of ownership rights. 
 


(3) Confidentiality.  Any examination of records under this paragraph is subject to 
appropriate conditions to protect the confidentiality of the information involved. 
 


(4) Power of inspection.  With respect to a subject invention for which the Contractor 
has responsibility for patent prosecution, the Contractor shall furnish the 
Government, upon request by DOE, an irrevocable power to inspect and make 
copies of a prosecution file for any patent application claiming the subject 
invention. 


 
(o) Facilities License.  In addition to the rights of the parties with respect to inventions or 


discoveries conceived or first actually reduced to practice in the course of or under this 
contract, the Contractor agrees to and does hereby grant to the Government an 
irrevocable, nonexclusive, paid-up license in and to any inventions or discoveries 
regardless of when conceived or actually reduced to practice or acquired by the 
Contractor at any time through completion of this contract and which are incorporated or 
embodied in the construction of the facility or which are utilized in the operation of the 
facility or which cover articles, materials, or product manufactured at the facility (1) to 
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practice or have practiced by or for the Government at the facility, and (2) to transfer 
such license with the transfer of that facility.  Notwithstanding the acceptance or exercise 
by the Government of these rights, the Government may contest at any time the 
enforceability, validity or scope of, or title to, any rights or patents herein licensed. 
 


(p) Atomic Energy – (1) Pecuniary awards.  No claim for pecuniary award of compensation 
under the provisions of the Atomic Energy Act of 1954, as amended, may be asserted 
with respect to any invention or discovery made or conceived in the course of or under 
this contract. 


 
(2) Patent agreements.  Except as otherwise authorized in writing by the Contracting 


Officer, the Contractor shall obtain patent agreements to effectuate the provisions 
of subparagraph (p)(1) of this clause from all persons who perform any part of the 
work under this contract, except nontechnical personnel, such as clerical 
employees and manual laborers. 
 


(q) Classified inventions – (1) Approval for filing a foreign patent application.  The 
Contractor shall not file or cause to be filed an application or registration for a patent 
disclosing a subject invention related to classified subject matter in any country other 
than the United States without first obtaining the written approval of the Contracting 
Officer. 


 
(2) Transmission of classified subject matter.  If in accordance with this clause the 


Contractor files a patent application in the United States disclosing a subject 
invention that is classified for reasons of security, the Contractor shall observe all 
applicable security regulations covering the transmission of classified subject 
matter.  If the Contractor transmits a patent application disclosing a classified 
subject invention to the United States Patent and Trademark Office (USPTO), the 
Contractor shall submit a separate letter to the USPTO identifying the contract or 
contracts by agency and agreement number that require security classification 
markings to be placed on the patent application. 
 


(3) Inclusion of clause in subcontracts.  The Contractor agrees to include the 
substance of this clause in subcontracts at any tier that cover or are likely to cover 
subject matter classified for reasons of security. 


 
(r) Patent functions.  Upon the written request of the Contracting Officer or Patent Counsel, 


the Contractor agrees to make reasonable efforts to support DOE in accomplishing 
patent-related functions for work arising out of the contract, including, but not limited to, 
the prosecution of patent applications, and the determination of questions of novelty, 
patentability, and inventorship. 
 


(s) Educational awards subject to 35 U.S.C. 212.  The Contractor shall notify the 
Contracting Officer prior to the placement of any person subject to 35 U.S.C. 212 in an 
area of technology or task (1) related to exceptional circumstance technology or (2) 
which is subject to treaties or international agreements as set forth in paragraph (b)(3) of 
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this clause or agreements other than funding agreements.  The Contracting Officer may 
disapprove of any such placement. 
 


(t) Annual appraisal by Patent Counsel.  Patent Counsel may conduct an annual appraisal to 
evaluate the Contractor's effectiveness in identifying and protecting subject inventions in 
accordance with DOE policy. 


I.36 Reserved 


I.37 DEAR 970.5227-12 Patent Rights – Management and Operating Contracts, For Profit
 Contractor, Advance Class Waiver (Dec 2000)  
 


(a) Definitions.  (1) DOE licensing regulations means the Department of Energy patent 
licensing regulations at 10 CFR Part 781. 


 
(2) DOE patent waiver regulations means the Department of Energy patent waiver 


regulations at 10 CFR Part 784. 
 


(3) Exceptional Circumstance Subject Invention means any subject invention in a 
technical field or related to a task determined by the Department of Energy to be 
subject to an exceptional circumstance under 35 U.S.C. 202(a)(ii), and in 
accordance with 37 CFR 401.3(e). 
 


(4) Invention means any invention or discovery which is or may be patentable or 
otherwise protectable under title 35 of the United States Code, or any novel 
variety of plant which is or may be protected under the Plant Variety Protection 
Act (7 U.S.C. 2321, et seq.). 
 


(5) Made when used in relation to any invention means the conception or first actual 
reduction to practice of such invention. 
 


(6) Patent Counsel means DOE Patent Counsel assisting the contracting activity. 
 


(7) Practical application means to manufacture, in the case of a composition or 
product; to practice, in the case of a process or method; or to operate, in the case 
of a machine or system; and, in each case, under such conditions as to establish 
that the invention is being utilized and that its benefits are, to the extent permitted 
by law or Government regulations, available to the public on reasonable terms. 
 


(8) Subject Invention means any invention of the Contractor conceived or first 
actually reduced to practice in the course of or under this contract, provided that 
in the case of a variety of plant, the date of determination (as defined in section 
41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d)) shall also occur 
during the period of contract performance. 
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(b) Allocation of Principal Rights – (1) Assignment to the Government.  Except to the extent 
that rights are retained by the Contractor by the granting of an advance class waiver 
pursuant to subparagraph (b)(2) of this clause or a determination of greater rights 
pursuant to subparagraph (b)(7) of this clause, the Contractor agrees to assign to the 
Government the entire right, title, and interest throughout the world in and to each subject 
invention.  


 
(2) Advance class waiver of Government rights to the Contractor.  DOE may grant to 


the Contractor an advance class waiver of Government rights in any or all subject 
inventions, at the time of execution of the contract, such that the Contractor may 
elect to retain the entire right, title and interest throughout the world to such 
waived subject inventions, in accordance with the terms and conditions of the 
advance class waiver.  Unless otherwise provided by the terms of the advance 
class waiver, any rights in a subject invention retained by the Contractor under an 
advance class waiver are subject to 35 U.S.C. 203 and the provisions of this 
clause, including the Government license provided for in subparagraph (b)(3) of 
this clause, and any reservations and conditions deemed appropriate by the 
Secretary of Energy or designee. 
 


(3) Government license.  With respect to any subject invention to which the 
Contractor retains title, either under an advance class waiver pursuant to 
subparagraph (b)(2) or a determination of greater rights pursuant to subparagraph 
(b)(7) of this clause, the Government has a nonexclusive, nontransferable, 
irrevocable, paid-up license to practice or have practiced for or on behalf of the 
United States the subject invention throughout the world. 
 


(4) Foreign patent rights.  If the Government has title to a subject invention and the 
Government decides against securing patent rights in a foreign country for the 
subject invention, the Contractor may request such foreign patent rights from 
DOE, and DOE may grant the Contractor's request, subject to 35 U.S.C. 203 and 
the provisions of this clause, including the Government license provided for in 
subparagraph (b)(3) of this clause, and any reservations and conditions deemed 
appropriate by the Secretary of Energy or designee. 
 


(5) Exceptional circumstance subject inventions.  Except to the extent that rights are 
retained by the Contractor by a determination of greater rights in accordance with 
subparagraph (b)(7) of this clause, the Contractor does not have the right to retain 
title to any exceptional circumstance subject inventions and agrees to assign to 
the Government the entire right, title, and interest, throughout the world, in and to 
any exceptional circumstance subject inventions. 
 


(i) Inventions within or relating to the following fields of technology are 
exceptional circumstance subject inventions: 
 


(A) Uranium enrichment technology; 
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(B) Storage and disposal of civilian high-level nuclear waste and 
spent fuel technology; and 
 


(C) National security technologies classified or sensitive under 
Section 148 of the Atomic Energy Act (42 U.S.C. 2168). 


 
(ii) Inventions made under any agreement, contract or subcontract related to 


the following initiatives or programs are exceptional circumstance subject 
inventions: 
 


(A) DOE Steel Initiative and Metals Initiative; 
 


(B) U.S. Advanced Battery Consortium; and 
 


(C) Any funding agreement which is funded in part by the Electric 
Power Research Institute (EPRI) or the Gas Research Institute 
(GRI). 


 
(iii) DOE reserves the right to unilaterally amend this contract to modify, by 


deletion or insertion, technical fields, programs, initiatives, and/or other 
classifications for the purpose of defining DOE exceptional circumstance 
subject inventions. 


 
(6) Treaties and international agreements.  Any rights acquired by the Contractor in 


subject inventions are subject to any disposition of right, title, or interest in or to 
subject inventions provided for in treaties or international agreements identified 
at https://ostiweb.osti.gov/iaem/.  DOE reserves the right to unilaterally amend 
this contract to identify specific treaties or international agreements entered into 
or to be entered into by the Government after the effective date of this contract 
and to effectuate those license or other rights which are necessary for the 
Government to meet its obligations to foreign governments, their nationals and 
international organizations under such treaties or international agreements with 
respect to subject inventions made after the date of the amendment. 
 


(7) Contractor request for greater rights.  The Contractor may request greater rights 
in an identified subject invention, including an exceptional circumstance subject 
invention, to which the Contractor does not have the right to elect to retain title, 
in accordance with the DOE patent waiver regulations, by submitting such a 
request in writing to Patent Counsel with a copy to the Contracting Officer at the 
time the subject invention is first disclosed to DOE pursuant to subparagraph 
(c)(1) of this clause, or not later than eight (8) months after such disclosure, 
unless a longer period is authorized in writing by the Contracting Officer for good 
cause shown in writing by the Contractor.  DOE may grant or refuse to grant such 
a request by the Contractor.  Unless otherwise provided in the greater rights 
determination, any rights in a subject invention obtained by the Contractor under 
a determination of greater rights is subject to 35 U.S.C. 203 and the provisions of 
this clause, including the Government license provided for in subparagraph (b)(3) 
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of this clause, and to any reservations and conditions deemed appropriate by the 
Secretary of Energy or designee. 
 


(8) Contractor employee-inventor rights.  If the Contractor does not elect to retain 
title to a subject invention or does not request greater rights in a subject invention, 
including an exceptional circumstance subject invention, to which the Contractor 
does not have the right to elect to retain title, a Contractor employee-inventor, 
after consultation with the Contractor and with written authorization from the 
Contractor in accordance with 10 CFR 784.9(b)(4), may request greater rights, 
including title, in the subject invention or the exceptional circumstance invention 
from DOE, and DOE may grant or refuse to grant such a request by the 
Contractor employee-inventor. 
 


(9) Government assignment of rights in Government employees' subject inventions. If 
a DOE employee is a joint inventor of a subject invention to which the Contractor 
has rights, DOE may assign or refuse to assign any rights in the subject invention 
acquired by the Government from the DOE employee to the Contractor, 
consistent with 48 CFR 27.304-1(d).  Unless otherwise provided in the 
assignment, the rights assigned to the Contractor are subject to the Government 
license provided for in subparagraph (b)(3) of this clause, and to any provision of 
this clause applicable to subject inventions in which rights are retained by the 
Contractor, and to any reservations and conditions deemed appropriate by the 
Secretary of Energy or designee.  The Contractor shall share royalties collected 
for the manufacture, use or sale of the subject invention with the DOE employee. 


 
(c) Subject invention disclosure, election of title, and filing of patent application by 


Contractor – (1) Subject invention disclosure.  The Contractor shall disclose each subject 
invention to Patent Counsel with a copy to the Contracting Officer within two (2) months 
after an inventor discloses it in writing to Contractor personnel responsible for patent 
matters or, if earlier, within six (6) months after the Contractor has knowledge of the 
subject invention, but in any event before any on sale, public use, or publication of the 
subject invention.  The disclosure to DOE shall be in the form of a written report and 
shall include: 


 
(i) The contract number under which the subject invention was made; 


 
(ii) The inventor(s) of the subject invention; 


 
(iii) A description of the subject invention in sufficient technical detail to 


convey a clear understanding of the nature, purpose and operation of the 
subject invention, and of the physical, chemical, biological or electrical 
characteristics of the subject invention, to the extent known by the 
Contractor at the time of the disclosure; 
 


(iv) The date and identification of any publication, on sale or public use of the 
subject invention; 
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(v) The date and identification of any submissions for publication of any 
manuscripts describing the invention, and a statement of whether the 
manuscript is accepted for publication, to the extent known by the 
Contractor at the time of the disclosure; 
 


(vi) A statement indicating whether the subject invention is an exceptional 
circumstance subject invention, related to national security, or subject to a 
treaty or an international agreement, to the extent known or believed by 
Contractor at the time of the disclosure; 
 


(vii) All sources of funding by Budget and Resources (B&R) code; and 
 


(viii) The identification of any agreement relating to the subject invention,
 including Cooperative Research and Development Agreements and
 Strategic Partnership Projects agreements. 


 
Unless the Contractor contends otherwise in writing at the time the invention is 
disclosed, inventions disclosed to DOE under this paragraph are deemed made in 
the manner specified in Sections (a)(1) and (a)(2) of 42 U.S.C. 5908. 
 


(2) Publication after disclosure.  After disclosure of the subject invention to the 
DOE, the Contractor shall promptly notify Patent Counsel of the acceptance for 
publication of any manuscript describing the subject invention or of any expected 
or on sale or public use of the subject invention, known by the Contractor.  The 
Contractor shall obtain approval from Patent Counsel prior to any release or 
publication of information concerning an exceptional circumstance subject 
invention or any subject invention related to a treaty or international agreement. 
 


(3) Election by the Contractor under an advance class waiver.  If the Contractor has 
the right to elect to retain title to subject inventions under an advance class waiver 
granted in accordance with subparagraph (b)(2) of this clause, and unless 
otherwise provided for by the terms of the advance class waiver, the Contractor 
shall elect in writing whether or not to retain title to any subject invention by 
notifying DOE within two (2) years of the date of the disclosure of the subject 
invention to DOE, in accordance with subparagraph (c)(1) of this clause.  The 
notification shall identify the advance class waiver, state the countries, including 
the United States, in which rights are retained, and certify that the subject 
invention is not an exceptional circumstance subject invention or subject to a 
treaty or international agreement.  If a publication, on sale or public use of the 
subject invention has initiated the 1- year statutory period under 35 U.S.C. 
102(b), the period for election may be shortened by DOE to a date that is no more 
than sixty (60) days prior to the end of the 1-year statutory period. 
 


(4) Filing of patent applications by the Contractor under an advance class waiver.  If 
the Contractor has the right to retain title to a subject invention in accordance 
with an advance class waiver pursuant to subparagraph (b)(2) of this clause or a 
determination of greater rights pursuant to paragraph (b)(7) of this clause, and 
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unless otherwise provided for by the terms of the advance class waiver  or greater 
rights determination, the Contractor shall file an initial patent application 
claiming the subject invention to which it retains title either within 1-year after 
the Contractor's election to retain or grant of title to the subject invention or prior 
to the end of any  1-year statutory period under 35 U.S.C. 102(b),   whichever 
occurs first.  Any patent applications filed by the Contractor in foreign countries 
or international patent offices shall be filed within either ten (10) months of the 
corresponding initial patent application or, if such filing has been prohibited by a 
Secrecy Order, within six (6) months from the date permission is granted by the 
Commissioner of Patents and Trademarks to file foreign patent applications. 
 


(5) Submission of patent information and documents.  If the Contractor files a 
domestic or foreign patent application claiming a subject invention, the 
Contractor shall promptly submit to Patent Counsel the following information 
and documents: 
 


(i) The filing date, serial number, title, and a copy of the patent application 
(including an English-language version if filed in a language other than 
English); 
 


(ii) An executed and approved instrument fully confirmatory of all 
Government rights in the subject invention; and 
 


(iii) The patent number, issue date, and a copy of any issued patent claiming 
the subject invention. 


 
(6) Contractor's request for an extension of time.  Requests for an extension of the 


time to disclose a subject invention, to elect to retain title to a subject invention, 
or to file a patent application under subparagraphs (c)(1), (3), and (4) of this 
clause may be granted at the discretion of Patent Counsel or DOE. 
 


(7) Duplication and disclosure of documents.  The Government may duplicate and 
disclose subject invention disclosures and all other reports and papers furnished 
or required to be furnished pursuant to this clause; provided, however, that any 
such duplication or disclosure by the Government is subject to 35 U.S.C. 205 and 
37 CFR part 40. 


 
(d) Conditions when the Government may obtain title notwithstanding an advance class 


waiver – (1) Return of title to a subject invention.  If the Contractor requests that DOE 
acquire title or rights from the Contractor in a subject invention, including an exceptional 
circumstance subject invention, to which the Contractor retained title or rights under 
subparagraph (b)(2) or subparagraph (b)(7) of this clause, DOE may acquire such title or 
rights from the Contractor, or DOE may decide against acquiring such title or rights from 
the Contractor, at DOE's sole discretion. 
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(2) Failure to disclose or elect to retain title.  Title vests in DOE and DOE may 
request, in writing, a formal assignment of title to a subject invention from the 
Contractor, and the Contractor shall convey title to the subject invention to DOE, 
if the Contractor elects not to retain title to the subject invention under an 
advance class waiver, or the Contractor fails to disclose or fails to elect to retain 
title to the subject invention within the times specified in subparagraphs (c)(1) 
and (c)(3) of this clause. 
 


(3) Failure to file domestic or foreign patent applications.  In those countries in 
which the Contractor fails to file a patent application within the times specified in 
subparagraph (c)(4) of this clause, DOE may request, in writing, title to the 
subject invention from the Contractor, and the Contractor shall convey title to the 
subject invention to DOE; provided, however, that if the Contractor has filed a 
patent application in any country after the times specified in subparagraph (c)(4) 
of this clause, but prior to its receipt of DOE's written request for title, the 
Contractor continues to retain title in that country. 
 


(4) Discontinuation of patent protection by the Contractor.  If the Contractor decides 
to discontinue the prosecution of a patent application, the payment of 
maintenance fees, or the defense of a subject invention in a reexamination or 
opposition proceeding, in any country, DOE may request, in writing, title to the 
subject invention from the Contractor, and the Contractor shall convey title to the 
subject invention to DOE. 
 


(5) Termination of advance class waiver.  DOE may request, in writing, title to any 
subject inventions from the Contractor, and the Contractor shall convey title to 
the subject inventions to DOE, if the advance class waiver granted under 
subparagraph (b)(2) of this clause is terminated under paragraph (u) of this 
clause. 


 
(e) Minimum rights of the Contractor – (1) Request for a Contractor license.  Except for 


subject inventions that the Contractor fails to disclose within the time periods specified at 
subparagraph (c)(1) of this clause, the Contractor may request a revocable, nonexclusive, 
royalty-free license in each patent application filed in any country claiming a subject 
invention and any resulting patent in which the Government obtains title, and DOE may 
grant or refuse to grant such a request by the Contractor.  If DOE grants the Contractor's 
request for a license, the Contractor's license extends to its domestic subsidiaries and 
affiliates, if any, within the corporate structure of which the Contractor is a party and 
includes the right to grant sublicenses of the same scope to the extent the Contractor was 
legally obligated to do so at the time the contract was awarded. 


 
(2) Transfer of a Contractor license.  DOE shall approve any transfer of the 


Contractor's license in a subject invention, and DOE may determine that the 
Contractor's license is non-transferrable, on a case-by-case basis. 
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(3) Revocation or modification of a Contractor license.  DOE may revoke or modify 
the Contractor's domestic license to the extent necessary to achieve expeditious 
practical application of the subject invention pursuant to an application for an 
exclusive license submitted in accordance with applicable provisions in 37 CFR 
part 404 and DOE licensing regulations.  DOE may not revoke the Contractor's 
domestic license in that field of use or the geographical areas in which the 
Contractor, its licensees or its domestic subsidiaries or affiliates have achieved 
practical applications and continues to make the benefits of the invention 
reasonably accessible to the public.  DOE may revoke or modify the Contractor's 
license in any foreign country to the extent the Contractor, its licensees, or its 
domestic subsidiaries or affiliates failed to achieve practical application in that 
foreign country. 
 


(4) Notice of revocation or modification of a Contractor license.  Before revocation 
or modification of the license, DOE shall furnish the Contractor a written notice 
of its intention to revoke or modify the license, and the Contractor shall be 
allowed thirty (30) days from the date of the notice (or such other time as may be 
authorized by DOE for good cause shown by the Contractor) to show cause why 
the license should not be revoked or modified.  The Contractor has the right to 
appeal any decision concerning the revocation or modification of its license, in 
accordance with applicable regulations in 37 CFR part 404 and DOE licensing 
regulations. 


 
(f) Contractor action to protect the Government's interest – (1) Execution and delivery of 


title or license instruments.  The Contractor agrees to execute or have executed, and to 
deliver promptly to DOE all instruments necessary to accomplish the following actions: 


 
(i) Establish or confirm the Government's rights throughout the world in 


subject inventions to which the Contractor elects to retain title; 
 


(ii) Convey title in a subject invention to DOE pursuant to subparagraph 
(b)(5) and paragraph (d) of this clause; or 
 


(iii) Enable the Government to obtain patent protection throughout the world 
in a subject invention to which the Government has title. 


 
(2) Contractor employee agreements.  The Contractor agrees to require, by written 


agreement, its employees, other than clerical and nontechnical employees, to 
disclose promptly in writing to Contractor personnel identified as responsible for 
the administration of patent matters and in a format suggested by the Contractor, 
each subject invention made under this contract, and to execute all papers 
necessary to file patent applications claiming subject inventions or to establish the 
Government's rights in the subject inventions.  This disclosure format shall at a 
minimum include the information required by subparagraph (c)(1) of this clause. 
The Contractor shall instruct such employees, through employee agreements or 
other suitable educational programs, on the importance of reporting inventions in 
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sufficient time to permit the filing of patent applications prior to U.S. or foreign 
statutory bars. 
 


(3) Contractor procedures for reporting subject inventions to DOE.  The Contractor 
agrees to establish and maintain effective procedures for ensuring the prompt 
identification and timely disclosure of subject inventions to DOE.  The 
Contractor shall submit a written description of such procedures to the 
Contracting Officer, upon request, for evaluation and approval of the 
effectiveness of such procedures by the Contracting Officer. 
 


(4) Notification of discontinuation of patent protection.  With respect to any subject 
invention for which the Contractor has responsibility for patent prosecution, the 
Contractor shall notify Patent Counsel of any decision to discontinue the 
prosecution of a patent application, payment of maintenance fees, or defense of a 
subject invention in a reexamination or opposition proceeding, in any country, not 
less than thirty (30) days before the expiration of the response period for any 
action required by the corresponding patent office. 
 


(5) Notification of Government rights.  With respect to any subject invention to 
which the Contractor has title, the Contractor agrees to include, within the 
specification of any United States patent application and within any patent issuing 
thereon claiming a subject invention, the following statement, “This invention 
was made with Government support under (identify the contract) awarded by the 
United States Department of Energy.  The Government has certain rights in the 
invention.” 
 


(6) Avoidance of royalty charges.  If the Contractor licenses a subject invention, the 
Contractor agrees to avoid royalty charges on acquisitions involving Government 
funds, including funds derived through a Military Assistance Program of the 
Government or otherwise derived through the Government, to refund any 
amounts received as royalty charges on a subject invention in acquisitions for, or 
on behalf of, the Government, and to provide for such refund in any instrument 
transferring rights in the subject invention to any party. 
 


(7) DOE approval of assignment of rights.  Rights in a subject invention in the 
United States may not be assigned by the Contractor without the approval of 
DOE. 
 


(8) Small business firm licensees.  The Contractor shall make efforts that are 
reasonable under the circumstances to attract licensees of subject inventions that 
are small business firms, and may give a preference to a small business firm when 
licensing a subject invention if the Contractor determines that the small business 
firm has a plan or proposal for marketing the invention which, if executed, is 
equally as likely to bring the invention to practical application as any plans or 
proposals from applicants that are not small business firms; provided, the 
Contractor is also satisfied that the small business firm has the capability and 
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resources to carry out its plan or proposal.  The decision as to whether to give a 
preference in any specific case is at the discretion of the Contractor. 
 


(9) Contractor licensing of subject inventions.  To the extent that it provides the most 
effective technology transfer, licensing of subject inventions shall be 
administered by Contractor employees on location at the facility. 


 
(g) Subcontracts – (1) Subcontractor subject inventions.  The Contractor shall not obtain 


rights in the subcontractor's subject inventions as part of the consideration for awarding a 
subcontract. 


 
(2) Inclusion of patent rights clause-non-profit organization or small business firm 


subcontractors.  Unless otherwise authorized or directed by the Contracting 
Officer, the Contractor shall include the patent rights clause at 48 CFR 952.227-
11, suitably modified to identify the parties, in all subcontracts, at any tier, for 
experimental, developmental, demonstration or research work to be performed by 
a small business firm or domestic nonprofit organization, except subcontracts 
which are subject to exceptional circumstances in accordance with 35 U.S.C. 202 
and subparagraph (b)(5) of this clause. 
 


(3) Inclusion of patent rights clause-subcontractors other than non-profit 
organizations or small business firms.  Except for the subcontracts described in 
subparagraph (g)(2) of this clause, the Contractor shall include the patent rights 
clause at 48 CFR 952.227-13, suitably modified to identify the parties and any 
applicable exceptional circumstance, in any contract for experimental, 
developmental, demonstration or research work. 
 


(4) DOE and subcontractor contract.  With respect to subcontracts at any tier, DOE, 
the subcontractor and Contractor agree that the mutual obligations of the parties 
created by this clause constitute a contract between the subcontractor and DOE 
with respect to those matters covered by this clause; provided, however, that 
nothing in this paragraph is intended to confer any jurisdiction under the Contract 
Disputes Act in connection with proceedings under paragraph (j) of this clause. 
 


(5) Subcontractor refusal to accept terms of patent rights clause.  If a prospective 
subcontractor refuses to accept the terms of a patent rights clause, the Contractor 
shall promptly submit a written notice to the Contracting Officer stating the 
subcontractor's reasons for such refusal and including relevant information for 
expediting disposition of the matter; and the Contractor shall not proceed with the 
subcontract without the written authorization of the Contracting Officer. 
 


(6) Notification of award of subcontract.  Upon the award of any subcontract at any 
tier containing a patent rights clause, the Contractor shall promptly notify the 
Contracting Officer in writing and identify the subcontractor, the applicable 
patent rights clause, the work to be performed under the subcontract, and the 
dates of award and estimated completion.  Upon request of the Contracting 
Officer, the Contractor shall furnish a copy of a subcontract. 
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(7) Identification of subcontractor subject inventions.  If the Contractor in the 
performance of this contract becomes aware of a subject invention made under a 
subcontract, the Contractor shall promptly notify Patent Counsel and identify the 
subject invention, with a copy of the notification and identification to the 
Contracting Officer. 


 
(h) Reporting on utilization of subject inventions.  Upon request by DOE, the Contractor 


agrees to submit periodic reports, no more frequently than annually, describing the 
utilization of a subject invention or efforts made by the Contractor or its licensees or 
assignees to obtain utilization of the subject invention.  The reports shall include 
information regarding the status of development, date of first commercial sale or use, 
gross royalties received by the Contractor, and other data and information reasonably 
specified by DOE.  Upon request by DOE, the Contractor also agrees to provide reports 
in connection with any march-in proceedings undertaken by DOE, in accordance with 
paragraph (j) of this clause.  If any data or information reported by the Contractor in 
accordance with this provision is considered privileged and confidential by the 
Contractor, its licensee, or assignee and the Contractor properly marks the data or 
information privileged or confidential, DOE agrees not to disclose such information to 
persons outside the Government, to the extent permitted by law. 
 


(i) Preference for United States industry.  Notwithstanding any other provision of this clause 
the Contractor agrees that with respect to any subject invention in which it retains title, 
neither it nor any assignee may grant to any person the exclusive right to use or sell any 
subject invention in the United States unless such person agrees that any products 
embodying the subject invention or produced through the use of the subject invention 
will be manufactured substantially in the United States.  However, in individual cases, 
DOE may waive the requirement for such an agreement upon a showing by the 
Contractor or its assignee that reasonable but unsuccessful efforts have been made to 
grant licenses on similar terms to potential licensees that would be likely to manufacture 
substantially in the United States or that under the circumstances domestic manufacture is 
not commercially feasible. 
 


(j) March-In rights.  With respect to any subject invention to which the Contractor has 
elected to retain or is granted title, DOE may, in accordance with the procedures in the 
DOE patent waiver regulations, require the Contractor, an assignee or exclusive licensee 
of a subject invention to grant a nonexclusive, partially exclusive or exclusive license in 
any field of use to a responsible applicant or applicants, upon terms that are reasonable 
under the circumstances.  If the Contractor, assignee or exclusive licensee refuses such a 
request, DOE has the right to grant such a license itself if DOE determines that –  
 


(1) Such action is necessary because the Contractor or assignee has not taken, or is 
not expected to take within a reasonable time, effective steps to achieve practical 
application of the subject invention in such field of use; 
 


(2) Such action is necessary to alleviate health or safety needs that are not reasonably 
satisfied by the Contractor, assignee, or their licensees; 
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(3) Such action is necessary to meet requirements for public use specified by 
Government regulations and such requirements are not reasonably satisfied by the 
Contractor, assignee, or licensees; or 
 


(4) Such action is necessary because the agreement to substantially manufacture in 
the United States and required by paragraph (i) of this clause has neither been 
obtained nor waived or because a licensee of the exclusive right to use or sell any 
subject invention in the United States is in breach of such agreement. 


 
(k) Communications.  The Contractor shall direct any notification, disclosure, or request 


provided for in this clause to the Patent Counsel identified in the contract. 
 


(l) Reports – (1) Interim reports.  Upon DOE's request, the Contractor shall submit to DOE, 
no more frequently than annually, a list of subject inventions disclosed to DOE during a 
specified period, or a statement that no subject inventions were made during the specified 
period; and/or a list of subcontracts containing a patent clause and awarded by the 
Contractor during a specified period, or a statement that no such subcontracts were 
awarded during the specified period.  The interim report shall state whether the 
Contractor's invention disclosures were submitted to DOE in accordance with the 
requirements of subparagraphs (f)(3) and (f)(4) of this clause. 


 
(2) Final reports.  Upon DOE's request, the Contractor shall submit to DOE, prior to 


close out of the contract or within three (3) months of the date of completion of 
the contracted work, a list of all subject inventions disclosed during the 
performance period of the contract, or a statement that no subject inventions were 
made during the contract performance period; and/or a list of all subcontracts 
containing a patent clause and awarded by the Contractor during the contract 
performance period, or a statement that no such subcontracts were awarded 
during the contract performance period. 


 
(m) Facilities License.  In addition to the rights of the parties with respect to inventions or 


discoveries conceived or first actually reduced to practice in the course of or under this 
contract, the Contractor agrees to and does hereby grant to the Government an 
irrevocable, nonexclusive, paid-up license in and to any inventions or discoveries 
regardless of when conceived or actually reduced to practice or acquired by the 
Contractor at any time through completion of this contract and which are incorporated or 
embodied in the construction of the facility or which are utilized in the operation of the 
facility or which cover articles, materials, or products manufactured at the facility (1) to 
practice or have practiced by or for the Government at the facility, and (2) to transfer 
such license with the transfer of that facility.  Notwithstanding the acceptance or exercise 
by the Government of these rights, the Government may contest at any time the 
enforceability, validity or scope of, or title to, any rights or patents herein licensed. 
 


(n) Atomic energy – (1) Pecuniary awards.  No claim for pecuniary award of compensation 
under the provisions of the Atomic Energy Act of 1954, as amended, may be asserted 
with respect to any invention or discovery made or conceived in the course of or under 
this contract. 
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(2) Patent agreements.  Except as otherwise authorized in writing by the Contracting 


Officer, the Contractor shall obtain patent agreements to effectuate the provisions 
of subparagraph (o)(1) of this clause from all persons who perform any part of the 
work under this contract, except nontechnical personnel, such as clerical 
employees and manual laborers. 


 
(o) Classified inventions – (1) Approval for filing a foreign patent application.  The 


Contractor shall not file or cause to be filed an application or registration for a patent 
disclosing a subject invention related to classified subject matter in any country other 
than the United States without first obtaining the written approval of the Contracting 
Officer. 


 
(2) Transmission of classified subject matter.  If in accordance with this clause the 


Contractor files a patent application in the United States disclosing a subject 
invention that is classified for reasons of security, the Contractor shall observe all 
applicable security regulations covering the transmission of classified subject 
matter.  If the Contractor transmits a patent application disclosing a classified 
subject invention to the United States Patent and Trademark Office (USPTO), the 
Contractor shall submit a separate letter to the USPTO identifying the contract or 
contracts by agency and agreement number that require security. 
 


(3) Inclusion of clause in subcontracts.  The Contractor agrees to include the 
substance of this clause in subcontracts at any tier that cover or are likely to cover 
subject matter classified for reasons of security. 


 
(p) Examination of records relating to inventions – (1) Contractor compliance.  Until the 


expiration of three (3) years after final payment under this contract, the Contracting 
Officer or any authorized representative may examine any books (including laboratory 
notebooks), records, and documents and other supporting data of the Contractor, which 
the Contracting Officer or authorized representative deems reasonably pertinent to the 
discovery or identification of subject inventions, including exceptional circumstance 
subject inventions, or to determine Contractor (and inventor) compliance with the 
requirements of this clause, including proper identification and disclosure of subject 
inventions, and establishment and maintenance of invention disclosure procedures. 


 
(2) Unreported inventions.  If the Contracting Officer is aware of an invention that is 


not disclosed by the Contractor to DOE, and the Contracting Officer believes the 
unreported invention may be a subject invention, DOE may require the 
Contractor to submit to DOE a disclosure of the invention for a determination of 
ownership rights. 
 


(3) Confidentiality.  Any examination of records under this paragraph is subject to 
appropriate conditions to protect the confidentiality of the information involved. 
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(4) Power of inspection.  With respect to a subject invention for which the Contractor 
has responsibility for patent prosecution, the Contractor shall furnish the 
Government, upon request by DOE, an irrevocable power to inspect and make 
copies of a prosecution file for any patent application claiming the subject 
invention. 


 
(q) Patent functions.  Upon the written request of the Contracting Officer or Patent Counsel, 


the Contractor agrees to make reasonable efforts to support DOE in accomplishing 
patent-related functions for work arising out of the contract, including, but not limited to, 
the prosecution of patent applications, and the determination of questions of novelty, 
patentability, and inventorship. 
 


(r) Educational awards subject to 35 U.S.C. 212.  The Contractor shall notify the 
Contracting Officer prior to the placement of any person subject to 35 U.S.C. 212 in an 
area of technology or task (1) related to exceptional circumstance technology or (2) any 
person who is subject to treaties or international agreements as set forth in paragraph 
(b)(6) of this clause or to agreements other than funding agreements.  The Contracting 
Officer may disapprove of any such placement. 
 


(s) Annual appraisal by Patent Counsel.  Patent Counsel may conduct an annual appraisal to 
evaluate the Contractor's effectiveness in identifying and protecting subject inventions in 
accordance with DOE policy. 
 


(t) Publication.  The Contractor shall receive approval from Patent Counsel prior to 
releasing or publishing information regarding scientific or technical developments 
conceived or first actually reduced to practice in the course of or under this contract, to 
ensure such release or publication does not adversely affect the patent rights of DOE or 
the Contractor. 
 


(u) Termination of contractor's advance class waiver.  If a request by the Contractor for an 
advance class waiver pursuant to subparagraph (b)(2) of this clause or a determination of 
greater rights pursuant to paragraph (c) of this clause contains false material statements or 
fails to disclose material facts, and DOE relies on the false statements or omissions in 
granting the Contractor's request, the waiver or grant of any Government rights (in whole 
or in part) to the subject invention(s) may be terminated at the discretion of the Secretary 
of Energy or designee.  Prior to termination, DOE shall provide the Contractor with 
written notification of the termination, including a statement of facts in support of the 
termination, and the Contractor shall be allowed thirty (30) days, or a longer period 
authorized by the Secretary of Energy or designee for good cause shown in writing by the 
Contractor, to show cause for not terminating the waiver or grant.  Any termination of an 
advance class waiver or a determination of greater rights is subject to the Contractor's 
license as provided for in paragraph (f) of this clause. 
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I.38 DEAR 970.5228-1 Insurance – Litigation and Claims (Mar 2002) 
 


(a) The Contractor may, with the prior written authorization of the Contracting Officer, and 
shall, upon the request of the Government, initiate litigation against third parties, 
including proceedings before administrative agencies, in connection with this contract. 
The Contractor shall proceed with such litigation in good faith and as directed from time 
to time by the Contracting Officer. 
 


(b) The Contractor shall give the Contracting Officer immediate notice in writing of any 
legal proceeding, including any proceeding before an administrative agency, filed against 
the Contractor arising out of the performance of this contract.  Except as otherwise 
directed by the Contracting Officer, in writing, the Contractor shall furnish immediately 
to the Contracting Officer copies of all pertinent papers received by the Contractor with 
respect to such action.  The Contractor, with the prior written authorization of the 
Contracting Officer, shall proceed with such litigation in good faith and as directed from 
time to time by the Contracting Officer. 
 


(c) (1) Except as provided in paragraph (c)(2) of this clause, the Contractor shall procure and 
maintain such bonds and insurance as required by law or approved in writing by the 
Contracting Officer.  (2) The Contractor may, with the approval of the Contracting 
Officer, maintain a self-insurance program; provided that, with respect to workers' 
compensation, the Contractor is qualified pursuant to statutory authority.  (3) All bonds 
and insurance required by this clause shall be in a form and amount and for those periods 
as the Contracting Officer may require or approve and with sureties and insurers 
approved by the Contracting Officer. 
 


(d) The Contractor agrees to submit for the Contracting Officer's approval, to the extent and 
in the manner required by the Contracting Officer, any other bonds and insurance that are 
maintained by the Contractor in connection with the performance of this contract and for 
which the Contractor seeks reimbursement.  If an insurance cost (whether a premium for 
commercial insurance or related to self-insurance) includes a portion covering costs made 
unallowable elsewhere in the contract, and the share of the cost for coverage for the 
unallowable cost is determinable, the portion of the cost that is otherwise an allowable 
cost under this contract is reimbursable to the extent determined by the Contracting 
Officer. 
 


(e) Except as provided in subparagraphs (g) and (h) of this clause, or specifically disallowed 
elsewhere in this contract, the Contractor shall be reimbursed –  
 


(1) For that portion of the reasonable cost of bonds and insurance allocable to this 
contract required in accordance with contract terms or approved under this clause; 
and 
 


(2) For liabilities (and reasonable expenses incidental to such liabilities, including 
litigation costs) to third persons not compensated by insurance or otherwise 
without regard to and as an exception to the clause of this contract entitled 
“Obligation of Funds.” 
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(f) The Government's liability under paragraph (e) of this clause is subject to the availability 
of appropriated funds.  Nothing in this contract shall be construed as implying that the 
Congress will, at a later date, appropriate funds sufficient to meet deficiencies. 
 


(g) Notwithstanding any other provision of this contract, the Contractor shall not be 
reimbursed for liabilities (and expenses incidental to such liabilities, including litigation 
costs, counsel fees, judgment and settlements) –  
 


(1) Which are otherwise unallowable by law or the provisions of this contract; or 
 


(2) For which the Contractor has failed to insure or to maintain insurance as required 
by law, this contract, or by the written direction of the Contracting Officer. 


 
(h) In addition to the cost reimbursement limitations contained in 48 CFR part 31, as 


supplemented by 48 CFR 970.31, and notwithstanding any other provision of this 
contract, the Contractor's liabilities to third persons, including employees but excluding 
costs incidental to worker's compensation actions, (and any expenses incidental to such 
liabilities, including litigation costs, counsel fees, judgments and settlements) shall not be 
reimbursed if such liabilities were caused by Contractor managerial personnel's –  
 


(1) Willful misconduct; 
 


(2) Lack of good faith; or 
 


(3) Failure to exercise prudent business judgment, which means failure to act in the 
same manner as a prudent person in the conduct of competitive business; or, in 
the case of a non-profit educational institution, failure to act in the manner that a 
prudent person would under the circumstances prevailing at the time the decision 
to incur the cost is made. 


 
(i) The burden of proof shall be upon the Contractor to establish that costs covered by 


paragraph (h) of this clause are allowable and reasonable if, after an initial review of the 
facts, the Contracting Officer challenges a specific cost or informs the Contractor that 
there is reason to believe that the cost results from willful misconduct, lack of good faith, 
or failure to exercise prudent business judgment by Contractor managerial personnel. 
 


(j) (1) All litigation costs, including counsel fees, judgments and settlements shall be 
differentiated and accounted for by the Contractor so as to be separately identifiable.  If 
the Contracting Officer provisionally disallows such costs, then the Contractor may not 
use funds advanced by DOE under the contract to finance the litigation.  (2) Punitive 
damages are not allowable unless the act or failure to act which gave rise to the liability 
resulted from compliance with specific terms and conditions of the contract or written 
instructions from the Contracting Officer.  (3) The portion of the cost of insurance 
obtained by the Contractor that is allocable to coverage of liabilities referred to in 
paragraph (g)(1) of this clause is not allowable.  (4) The term “Contractor's managerial 
personnel” is defined in clause paragraph (j) of 48 CFR 970.5245-1. 
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(k) The Contractor may at its own expense and not as an allowable cost procure for its own 
protection insurance to compensate the Contractor for any unallowable or unreimbursable 
costs incurred in connection with contract performance. 
 


(l) If any suit or action is filed or any claim is made against the Contractor, the cost and 
expense of which may be reimbursable to the Contractor under this contract, and the risk 
of which is then uninsured or is insured for less than the amount claimed, the Contractor 
shall –  
 


(1) Immediately notify the Contracting Officer and promptly furnish copies of all 
pertinent papers received; 
 


(2) Authorize Department representatives to collaborate with: in-house or DOE-
approved outside counsel in settling or defending the claim; or counsel for the 
insurance carrier in settling or defending the claim if the amount of the liability 
claimed exceeds the amount of coverage, unless precluded by the terms of the 
insurance contract; and 
 


(3) Authorize Department representatives to settle the claim or to defend or represent 
the contractor in and/or to take charge of any litigation, if required by the 
Department, if the liability is not insured or covered by bond.  In any action 
against more than one Department contractor, the Department may require the 
Contractor to be represented by common counsel.  Counsel for the Contractor 
may, at the Contractor's own expense, be associated with the Department 
representatives in any such claim or litigation. 


 
(m) Reasonable litigation and other legal expenses are allowable when incurred in accordance 


with the DOE approved Contractor legal management procedures (including cost 
guidelines) as such procedures may be revised from time to time, and if not otherwise 
made unallowable by law or the provisions of this contract. 


I.39 DEAR 970.5229-1 State and Local Taxes (Dec 2002) 
 


(a) The Contractor agrees to notify the Contracting Officer of any State or local tax, fee, or 
charge levied or purported to be levied on or collected from the Contractor with respect 
to the contract work, any transaction thereunder, or property in the custody or control of 
the Contractor and constituting an allowable item of cost if due and payable, but which 
the Contractor has reason to believe, or the Contracting Officer has advised the 
Contractor, is or may be inapplicable or invalid; and the Contractor further agrees to 
refrain from paying any such tax, fee, or charge unless authorized in writing by the 
Contracting Officer.  Any State or local tax, fee, or charge paid with the approval of the 
Contracting Officer or on the basis of advice from the Contracting Officer that such tax, 
fee, or charge is applicable and valid, and which would otherwise be an allowable item of 
cost, shall not be disallowed as an item of cost by reason of any subsequent ruling or 
determination that such tax, fee, or charge was in fact inapplicable or invalid. 
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(b) The Contractor agrees to take such action as may be required or approved by the 
Contracting Officer to cause any State or local tax, fee, or charge which would be an 
allowable cost to be paid under protest; and to take such action as may be required or 
approved by the Contracting Officer to seek recovery of any payments made, including 
assignment to the Government or its designee of all rights to an abatement or refund 
thereof, and granting permission for the Government to join with the Contractor in any 
proceedings for the recovery thereof or to sue for recovery in the name of the Contractor. 
If the Contracting Officer directs the Contractor to institute litigation to enjoin the 
collection of or to recover payment of any such tax, fee, or charge referred to above, or if 
a claim or suit is filed against the Contractor for a tax, fee, or charge it has refrained from 
paying in accordance with this clause, the procedures and requirements of the clause 
entitled “Insurance-Litigation and Claims” shall apply and the costs and expenses 
incurred by the Contractor shall be allowable items of costs, as provided in this contract, 
together with the amount of any judgment rendered against the Contractor. 
 


(c) The Government shall hold the Contractor harmless from penalties and interest incurred 
through compliance with this clause.  All recoveries or credits in respect of the foregoing 
taxes, fees, and charges (including interest) shall inure to and be for the sole benefit of the 
Government. 


I.40 DEAR 970.5231-4 Preexisting Conditions (Dec 2002) Alternate II (Dec 2000) 
 


(a) The Department of Energy agrees to reimburse the Contractor, and the Contractor shall 
not be held responsible, for any liability (including without limitation, a claim involving 
strict or absolute liability and any civil fine or penalty), expense, or remediation cost, but 
limited to those of a civil nature, which may be incurred by, imposed on, or asserted 
against the Contractor arising out of any condition, act, or failure to act which occurred 
before the Contractor assumed responsibility on February 1, 2005.  To the extent the acts 
or omissions of the Contractor cause or add to any liability, expense or remediation cost 
resulting from conditions in existence prior to February 1, 2005, the Contractor shall be 
responsible in accordance with the terms and conditions of this contract. 
 


(b) The obligations of the Department of Energy under this clause are subject to the 
availability of appropriated funds. 
 


(c) The Contractor has the duty to inspect the facilities and sites and timely identify to the 
Contracting Officer those conditions which it believes could give rise to a liability, 
obligation, loss, damage, penalty, fine, claim, action, suit, cost, expense, or disbursement 
or areas of actual or potential noncompliance with the terms and conditions of this 
contract or applicable law or regulation.  The Contractor has the responsibility to take 
corrective action, as directed by the Contracting Officer and as required elsewhere in this 
contract. 
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I.41 DEAR 970.5232-1 Reduction or Suspension of Advance, Partial or Progress Payments
 upon Finding of Substantial Evidence of Fraud (Dec 2000) 
 


(a) The Contracting Officer may reduce or suspend further advance, partial or progress 
payments to the Contractor upon a written determination by the Senior Procurement 
Executive that substantial evidence exists that the Contractor’s request for advance, 
partial or progress payment is based on fraud. 
 


(b) The Contractor shall be afforded a reasonable opportunity to respond in writing. 


I.42 DEAR 970.5232-2 Payments and Advances (Dec 2000) Alternate II (Dec 2000)  
Alternate III (Dec 2000) 


 
(a) Payment of Total Available Fee: Base Fee and Performance Fee.  The base fee amount, if 


any, is payable in equal monthly installments.  Total available fee amount earned is 
payable following the Government's Determination of Total Available Fee Amount 
Earned in accordance with the clause of this contract entitled “Total Available Fee: Base 
Fee Amount and Performance Fee Amount.”  Base fee amount and total available fee 
amount earned payments shall be made by direct payment or withdrawn from funds 
advanced or available under this contract, as determined by the Contracting Officer.  The 
Contracting Officer may offset against any such fee payment the amounts owed to the 
Government by the Contractor, including any amounts owed for disallowed costs under 
this contract.  No base fee amount or total available fee amount earned payment may be 
withdrawn against the payments cleared financing arrangement without the prior written 
approval of the Contracting Officer. 
 


(b) Payments on Account of Allowable Costs.  The Contracting Officer and the Contractor 
shall agree as to the extent to which payment for allowable costs or payments for other 
items specifically approved in writing by the Contracting Officer (for example, 
negotiated fixed amounts) shall be made from advances of Government funds.  When 
pension contributions are paid by the Contractor to the retirement fund less frequently 
than quarterly, accrued costs therefore shall be excluded from costs for payment purposes 
until such costs are paid.  If pension contributions are paid on a quarterly or more 
frequent basis, accrual therefore may be included in costs for payment purposes, provided 
that they are paid to the fund within 30 days after the close of the period covered. If 
payments are not made to the fund within such 30-day period, pension contribution costs 
shall be excluded from cost for payment purposes until payment has been made. 
 


(c) Special Financial Institution Account-Use.  All advances of Government funds shall be 
withdrawn pursuant to a payments cleared financing arrangement prescribed by DOE in 
favor of the financial institution or, at the option of the Government, shall be made by 
direct payment or other payment mechanism to the Contractor, and shall be deposited 
only in the special financial institution account referred to in the Special Financial 
Institution Account Agreement, which is incorporated into this contract as Appendix B. 
No part of the funds in the special financial institution account shall be commingled with 
any funds of the contractor or used for a purpose other than that of making payments for 
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costs allowable and, if applicable, fees earned under this contract, negotiated fixed 
amounts, or payments for other items specifically approved in writing by the Contracting 
Officer.  If the Contracting Officer determines that the balance of such special financial 
institution account exceeds the Contractor's current needs, the Contractor shall promptly 
make such disposition of the excess as the Contracting Officer may direct. 
 


(d) Title to Funds Advanced.  Title to the unexpended balance of any funds advanced and of 
any special financial institution account established pursuant to this clause shall remain in 
the Government and be superior to any claim or lien of the financial institution of deposit 
or others.  It is understood that an advance to the Contractor hereunder is not a loan to the 
Contractor, and will not require the payment of interest by the Contractor, and that the 
Contractor acquires no right, title or interest in or to such advance other than the right to 
make expenditures therefore, as provided in this clause. 
 


(e) Financial Settlement.  The Government shall promptly pay to the Contractor the unpaid 
balance of allowable costs (or other items specifically approved in writing by the 
Contracting Officer) and fee upon termination of the work, expiration of the term of the 
contract, or completion of the work and its acceptance by the Government after: 
 


(1) Compliance by the Contractor with DOE's patent clearance requirements; and 
 


(2) The furnishing by the Contractor of: 
 


(i) An assignment of the Contractor's rights to any refunds, rebates, 
allowances, accounts receivable, collections accruing to the Contractor in 
connection with the work under this contract, or other credits applicable 
to allowable costs under the contract; 
 


(ii) A closing financial statement; 
 


(iii) The accounting for Government-owned property required by the clause 
entitled “Property;” and 
 


(iv) A release discharging the Government, its officers, agents, and employees 
from all liabilities, obligations, and claims arising out of or under this 
contract subject only to the following exceptions: 
 


(A) Specified claims in stated amounts or in estimated amounts where 
the amounts are not susceptible to exact statement by the 
Contractor; 
 


(B) Claims, together with reasonable expenses incidental thereto, 
based upon liabilities of the Contractor to third parties arising out 
of the performance of this contract; provided that such claims are 
not known to the Contractor on the date of the execution of the 
release; and provided further that the Contractor gives notice of 
such claims in writing to the Contracting Officer promptly, but 
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not more than one (1) year after the Contractor's right of action 
first accrues.  In addition, the Contractor shall provide prompt 
notice to the Contracting Officer of all potential claims under this 
clause, whether in litigation or not (see also contract clause I-38, 
DEAR 970.5228-1, “Insurance-Litigation and Claims”); 
 


(C) Claims for reimbursement of costs (other than expenses of the 
Contractor by reason of any indemnification of the Government 
against patent liability), including reasonable expenses incidental 
thereto, incurred by the Contractor under the provisions of this 
contract relating to patents; and 
 


(D) Claims recognizable under the clause entitled, Nuclear Hazards 
Indemnity Agreement. 


 
(3) In arriving at the amount due the Contractor under this clause, there shall be 


deducted, 
 


(i) Any claim which the Government may have against the Contractor in 
connection with this contract; and 
 


(ii) Deductions due under the terms of this contract and not otherwise 
recovered by or credited to the Government.  The unliquidated balance of 
the special financial institution account may be applied to the amount due 
and any balance shall be returned to the Government forthwith. 


 
(f) Claims.  Claims for credit against funds advanced for payment shall be accompanied by 


such supporting documents and justification as the Contracting Officer shall prescribe. 
 


(g) Discounts.  The Contractor shall take and afford the Government the advantage of all 
known and available cash and trade discounts, rebates, allowances, credits, salvage, and 
commissions unless the Contracting Officer finds that action is not in the best interest of 
the Government. 
 


(h) Collections.  All collections accruing to the Contractor in connection with the work under 
this contract, except for the Contractor's fee and royalties or other income accruing to the 
Contractor from technology transfer activities in accordance with this contract, shall be 
Government property and shall be processed and accounted for in accordance with 
applicable requirements imposed by the Contracting Officer pursuant to the Laws, 
Regulations, and DOE Directives clause of this contract and, to the extent consistent with 
those requirements, shall be deposited in the special financial institution account or 
otherwise made available for payment of allowable costs under this contract, unless 
otherwise directed by the Contracting Officer. 
 


(i) Direct Payment of Charges.  The Government reserves the right, upon ten days written 
notice from the Contracting Officer to the Contractor, to pay directly to the persons 
concerned, all amounts due which otherwise would be allowable under this contract.  
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Any payment so made shall discharge the Government of all liability to the Contractor 
therefore. 
 


(j) Determining Allowable Costs.  The Contracting Officer shall determine allowable costs 
in accordance with the Federal Acquisition Regulation subpart 31.2 and the Department 
of Energy Acquisition Regulation subpart 48 CFR 970.31 in effect on the date of this 
contract and other provisions of this contract. 
 


(k) Review and Approval of Costs Incurred.  The Contractor shall prepare and submit 
annually as of September 30, a “Statement of Costs Incurred and Claimed” (Cost 
Statement) for the total of net expenditures accrued (i.e., net costs incurred) for the period 
covered by the Cost Statement.  The Contractor shall certify the Cost Statement subject to 
the penalty provisions for unallowable costs as stated in sections 306(b) and (i) of the 
Federal Property and Administrative Services Act of 1949 (41 U.S.C. 256), as amended. 
DOE, after audit and appropriate adjustment, will approve such Cost Statement.  This 
approval by DOE will constitute an acknowledgment by DOE that the net costs incurred 
are allowable under the contract and that they have been recorded in the accounts 
maintained by the Contractor in accordance with DOE accounting policies, but will not 
relieve the Contractor of responsibility for DOE's assets in its care, for appropriate 
subsequent adjustments, or for errors later becoming known to DOE. 


I.43 DEAR 970.5232-3 Accounts, Records and Inspection (Dec 2000) (DEVIATION) 
 


(a) Accounts.  The Contractor shall maintain a separate and distinct set of accounts, records, 
documents, and other evidence showing and supporting: all allowable costs incurred; 
collections accruing to the Contractor in connection with the work under this contract, 
other applicable credits, negotiated fixed amounts, and fee accruals under this contract; 
and the receipt, use, and disposition of all Government property coming into the 
possession of the Contractor under this contract.  The system of accounts employed by 
the Contractor shall be satisfactory to DOE and in accordance with generally accepted 
accounting principles consistently applied. 
 


(b) Inspection and Audit of Accounts and Records.  All books of account and records 
relating to this contract shall be subject to inspection and audit by DOE or its designees in 
accordance with the provisions of Clause I.43, Access to and ownership of records, at all 
reasonable times, before and during the period of retention provided for in paragraph (d) 
of this clause, and the Contractor shall afford DOE proper facilities for such inspection 
and audit. 
 


(c) Audit of Subcontractors’ Records.  The Contractor also agrees, with respect to any 
subcontracts (including fixed-price or unit-price subcontracts or purchase orders) where, 
under the terms of the subcontract, costs incurred are a factor in determining the amount 
payable to the subcontractor of any tier, to either conduct an audit of the subcontractor's 
costs or arrange for such an audit to be performed by the cognizant government audit 
agency through the Contracting Officer. 
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(d) Disposition of Records.  Except as agreed upon by the Government and the Contractor, 
all financial and cost reports, books of account and supporting documents, system files, 
data bases, and other data evidencing costs allowable, collections accruing to the 
Contractor in connection with the work under this contract, other applicable credits, and 
fee accruals under this contract, shall be the property of the Government, and shall be 
delivered to the Government or otherwise disposed of by the Contractor either as the 
Contracting Officer may from time to time direct during the progress of the work or, in 
any event, as the Contracting Officer shall direct upon completion or termination of this 
contract and final audit of accounts hereunder.  Except as otherwise provided in this 
contract, including provisions of Clause I.43, Access to and ownership of records, all 
other records in the possession of the Contractor relating to this contract shall be 
preserved by the Contractor for a period of three years after final payment under this 
contract or otherwise disposed of in such manner as may be agreed upon by the 
Government and the Contractor. 
 


(e) Reports.  The Contractor shall furnish such progress reports and schedules, financial and 
cost reports, and other reports concerning the work under this contract as the Contracting 
Officer may from time to time require. 
 


(f) Inspections.  The DOE shall have the right to inspect the work and activities of the 
Contractor under this contract at such time and in such manner, as it shall deem 
appropriate. 
 


(g) Subcontracts.  The Contractor further agrees to require the inclusion of provisions similar 
to those in paragraphs (a) through (g) and paragraph (h) of this clause in all subcontracts 
(including fixed-price or unit-price subcontracts or purchase orders) of any tier entered 
into hereunder where, under the terms of the subcontract, costs incurred are a factor in 
determining the amount payable to the subcontractor. 
 


(h) Comptroller General. 
 


(1) The Comptroller General of the United States, or an authorized 
representative, shall have access to and the right to examine any of the 
Contractor’s or subcontractor’s directly pertinent records involving 
transactions related to this contract or a subcontract hereunder and to 
interview any current employee regarding such transactions. 
 


(2) This paragraph may not be construed to require the Contractor or subcontractor to 
create or maintain any record that the Contractor or subcontractor does not 
maintain in the ordinary course of business or pursuant to a provision of law. 
 


(3) Nothing in this contract shall be deemed to preclude an audit by the General 
Accounting Office of any transaction under this contract. 


 
(i) Internal Audit.  The Contractor agrees to establish and maintain an internal audit activity 


and provide the following reports: 
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(1) Internal Audit Implementation Design.  Within thirty (30) days of contract award 
and each 5th year of contract performance or upon the exercise of any contract 
option or the extension of the contract, the Contractor shall submit to the 
Contracting Officer an Internal Audit Implementation Design to include the 
overall strategy for the audit activity.  The Implementation design, will describe 
(i) the audit activity's placement within the Contractor's organization including 
reporting requirements; (ii) its size and the experience and educational standards 
of the audit staff; (iii) its relationship to the corporate parent(s) of the Contractor; 
(iv) the standards used to audit; (v) an overall audit strategy for relevant 
performance period of this contract, considering particularly the method of 
auditing costs incurred in the performance of the contract; (vi)the intended use of 
external audit resources; (vii) the plan for audit, both pre-award and post- award 
of subcontracts; and (viii) the schedule of peer review of the internal audit 
activity by other DOE contractor internal audit activities. 
 


(2) Annual Audit Report.  By each January 31 of the contract performance period, 
the Contractor shall submit an annual audit report, providing a summary of the 
audit activities undertaken during the previous fiscal year and their results. 
 


(3) Annual Audit Plan.  By each June 30 of the contract performance period, the 
Contractor shall submit to the Contracting Officer an annual audit plan that 
reflects the activities to be undertaken during the next fiscal year.  The Contractor 
shall design the Annual Audit Plan to test the costs incurred and Contractor 
management systems described in the internal audit design. 
 


(4) Contracting Officer's Satisfaction.  The design of the internal audit activity 
submitted under subparagraph (1), the annual report submitted under 
subparagraph (2), and the annual audit plan submitted under subparagraph (3) 
shall be satisfactory to the Contracting Officer. 


 
(j) Statement of Costs Incurred and Claimed.  At any time during contract performance, 


should the Contracting Officer determine that the costs incurred are unallowable to an 
extent to cause him or her to lose confidence in the Contractor's management controls or 
the Contractor's management systems that validate the costs incurred and claimed, the 
Contracting Officer may, in his or her sole discretion, impose conditions upon the 
Contractor's use of the special financial institution account or use of the Statement of 
Costs Incurred and Claimed in whole or in part, including direction that specific types of 
costs be claimed by periodic vouchering.  This action shall not relieve the Contractor 
from any obligation to perform its obligations under this contract.  In addition, the 
Contracting Officer may direct the Contractor to pay the Government an amount equal to 
the unallowable costs or payments improperly made and take any other action or 
combination of actions provided in this contract, at law, or in equity. 
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I.44 DEAR 970.5232-4 Obligation of Funds (Dec 2000) 
  


(a) Obligation of Funds.  The amount presently obligated by the Government with respect to 
this contract (see Section B clause B.5).  Such amount may be increased unilaterally by 
DOE by written notice to the Contractor and may be increased or decreased by written 
agreement of the Parties (whether or not by formal modification of this contract). 
Estimated collections from others for work and services to be performed under this 
contract are not included in the amount presently obligated.  Such collections, to the 
extent actually received by the Contractor, shall be processed and accounted for in 
accordance with applicable requirements imposed by the contracting officer pursuant to 
the Laws, Regulations, and DOE Directives clause of this contract.  Nothing in this 
paragraph is to be construed as authorizing the Contractor to exceed limitations stated in 
financial plans established by DOE and furnished to the Contractor from time to time 
under this contract. 
 


(b) Limitation on Payment by the Government.  Except as otherwise provided in this contract 
and except for costs which may be incurred by the Contractor pursuant to the 
Termination clause of this contract or costs of claims allowable under the contract 
occurring after completion or termination and not released by the Contractor at the time 
of financial settlement of the contract in accordance with the clause entitled “Payments 
and Advances,” payment by the Government under this contract on account of allowable 
costs shall not, in the aggregate, exceed the amount obligated with respect to this 
contract, less the Contractor's fee and any negotiated fixed amount.  Unless expressly 
negated in this contract, payment on account of those costs excepted in the preceding 
sentence which are in excess of the amount obligated with respect to this contract shall be 
subject to the availability of: 
 


(1) Collections accruing to the Contractor in connection with the work under this 
contract and processed and accounted for in accordance with applicable 
requirements imposed by the Contracting Officer pursuant to the Laws, 
Regulations, and DOE Directives clause of this contract; and 
 


(2) Other funds which DOE may legally use for such purpose provided DOE will use 
its best efforts to obtain the appropriation of funds for this purpose if not 
otherwise available. 


 
(c) Notices-Contractor Excused from Further Performance.  The Contractor shall notify DOE 


in writing whenever the unexpended balance of available funds (including collections 
available under paragraph (a) of this clause), plus the Contractor's best estimate of 
collections to be received and available during the 10 day period hereinafter specified, is 
in the Contractor's best judgment sufficient to continue contract operations at the 
programmed rate for only 10 days and to cover the Contractor's unpaid fee and any 
negotiated fixed amounts, and outstanding encumbrances and liabilities on account of 
costs allowable under the contract at the end of such period.  Whenever the unexpended 
balance of available funds (including collections available under paragraph (a) of this 
clause), less the amount of the Contractor's fee then earned but not paid and any 
negotiated fixed amounts, is in the Contractor's best judgment sufficient only to liquidate 
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outstanding encumbrances and liabilities on account of costs allowable under this 
contract, the Contractor shall immediately notify DOE and shall make no further 
encumbrances or expenditures (except to liquidate existing encumbrances and liabilities), 
and, unless the parties otherwise agree, the Contractor shall be excused from further 
performance (except such performance as may become necessary in connection with 
termination by the Government) and the performance of all work hereunder will be 
deemed to have been terminated for the convenience of the Government in accordance 
with the provisions of the Termination clause of this contract. 
 


(d) Financial Plans; Cost and Encumbrance Limitations.  In addition to the limitations 
provided for elsewhere in this contract, DOE may, through financial plans, such as 
Approved Funding Programs, or other directives issued to the Contractor, establish 
controls on the costs to be incurred and encumbrances to be made in the performance of 
the contract work.  Such plans and directives may be amended or supplemented from 
time to time by DOE.  The Contractor agrees –  
 


(1) To comply with the specific limitations (ceilings) on costs and encumbrances set 
forth in such plans and directives; 
 


(2) To comply with other requirements of such plans and directives; and 
 


(3) To notify DOE promptly, in writing, whenever it has reason to believe that any 
limitation on costs and encumbrances will be exceeded or substantially underrun. 


 
(e) Government's Right to Terminate Not Affected.  The giving of any notice under this 


clause shall not be construed to waive or impair any right of the Government to terminate 
the contract under the provisions of the Termination clause of this contract. 


I.45 DEAR 970.5232-5 Liability with Respect to Cost Accounting Standards (Dec 2000) 
 


(a) The Contractor is not liable to the Government for increased costs or interest resulting 
from its failure to comply with the clauses of this contract entitled, “Cost Accounting 
Standards,” and “Administration of Cost Accounting Standards,” if its failure to comply 
with the clauses is caused by the Contractor's compliance with published DOE financial 
management policies and procedures or other requirements established by the 
Department's Chief Financial Officer or Procurement Executive. 
 


(b) The Contractor is not liable to the Government for increased costs or interest resulting 
from its subcontractors' failure to comply with the clauses at FAR 52.230-2, “Cost 
Accounting Standards,” and FAR 52.230-6, “Administration of Cost Accounting 
Standards,” if the Contractor includes in each covered subcontract a clause making the 
subcontractor liable to the Government for increased costs or interest resulting from the 
subcontractor's failure to comply with the clauses; and the Contractor seeks the 
subcontract price adjustment and cooperates with the Government in the Government's 
attempts to recover from the subcontractor. 
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I.46 DEAR 970.5232-6 Strategic Partnership Projects (Apr 2015) 
 
 Any uncollectible receivables resulting from the Contractor utilizing Contractor corporate
 funding for reimbursable work shall be the responsibility of the Contractor, and the United
 States Government shall have no liability to the Contractor for the Contractor's uncollected
 receivables.  The Contractor is permitted to provide advance payment utilizing Contractor
 corporate funds for reimbursable work to be performed by the Contractor for a non-Federal
 entity in instances where advance payment from that entity is required under the Laws,
 Regulations, and DOE Directives clause of this contract and such advance cannot be
 obtained.  The Contractor is also permitted to provide advance payment utilizing Contractor
 corporate funds to continue reimbursable work to be performed by the Contractor for a
 Federal entity when the term or the funds on a Federal interagency agreement required under
 the Laws, Regulations, and DOE Directives clause of this contract have elapsed.  The
 Contractor's utilization of Contractor corporate funds does not relieve the Contractor of its
 responsibility to comply with all requirements for Strategic Partnership Projects applicable to
 this contract. 


I.47 DEAR 970.5232-7 Financial Management System (Dec 2000) 
 
 The Contractor shall maintain and administer a financial management system that is suitable
 to provide proper accounting in accordance with DOE requirements for assets, liabilities,
 collections accruing to the Contractor in connection with the work under this contract,
 expenditures, costs, and encumbrances; permits the preparation of accounts and accurate,
 reliable financial and statistical reports; and assures that accountability for the assets can be
 maintained.  The Contractor shall submit to DOE for written approval an annual plan for new
 financial management systems and/or subsystems and major enhancements and/or upgrades
 to the currently existing financial systems and/or subsystems.  The Contractor shall notify
 DOE thirty (30) days in advance of any planned implementation of any substantial deviation
 from this plan and, as requested by the Contracting Officer, shall submit any such deviation
 to DOE for written approval before implementation. 


I.48 DEAR 970.5232-8 Integrated Accounting (Dec 2000) 
 
 Integrated accounting procedures are required for use under this contract.  The Contractor's
 financial management system shall include an integrated accounting system that is linked to
 DOE's accounts through the use of reciprocal accounts and that has electronic capability to
 transmit monthly and year-end self-balancing trial balances to the Department's Primary
 Accounting System for reporting financial activity under this contract in accordance with
 requirements imposed by the Contracting Officer pursuant to the Laws, Regulations, and
 DOE Directives clause of this contract. 
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I.49 DEAR 970.5235-1 Federally Funded Research and Development Center Sponsoring
 Agreement (Apr 2015) 
 


(a) Pursuant to 48 CFR 35.017-1, this contract constitutes the sponsoring agreement between 
the Department of Energy (DOE) and the Contractor, which establishes the relationship 
for the operation of a Department of Energy sponsored Federally Funded Research and 
Development Center (FFRDC). 
 


(b) In the operation of this FFRDC, the Contractor may be provided access beyond that 
which is common to the normal contractual relationship, to Government and supplier 
data, including sensitive and proprietary data, and to Government employees and 
facilities needed to discharge its responsibilities efficiently and effectively.  Because of 
this special relationship, it is essential that the FFRDC be operated in the public interest 
with objectivity and independence, be free from organizational conflicts of interest, and 
have full disclosure of its affairs to the Department of Energy. 
 


(c) Unless otherwise provided by the contract, the Contractor may accept work from a 
nonsponsor (as defined in 48 CFR 35.017) in accordance with the requirements and 
limitations of the clause 48 CFR 970.5217-1, Strategic Partnership Projects Program. 
 


(d) As an FFRDC, the Contractor shall not use its privileged information or access to 
government facilities to compete with the private sector.  Specific guidance on restricted 
activities is contained in DOE Order 481.1C, Strategic Partnership Projects (Non-
Department of Energy Funded Work), or its successor. 


I.50 DEAR 970.5236-1 Government Facility Subcontract Approval (Dec 2000) 
 
 Upon request of the Contracting Officer and acceptance thereof by the Contractor, the
 Contractor shall procure, by subcontract, the construction of new facilities or the alteration or
 repair of Government-owned facilities at the plant.  Any subcontract entered into under this
 paragraph shall be subject to the written approval of the Contracting Officer and shall contain
 the provisions relative to labor and wages required by law to be included in contracts for the
 construction, alteration, and/or repair, including painting and decorating, of a public building
 or public work. 


I.51 Reserved  


I.52 DEAR 970.5242-1 Penalties for Unallowable Costs (Dec 2000) 
 


(a) Contractors which include unallowable cost in a submission for settlement for cost 
incurred may be subject to penalties. 
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(b) If, during the review of a submission for settlement of cost incurred, the Contracting 
Officer determines that the submission contains an expressly unallowable cost or a cost 
determined to be unallowable prior to the submission, the Contracting Officer shall assess 
a penalty. 
 


(c) Unallowable costs are either expressly unallowable or determined unallowable. 
 


(1) An expressly unallowable cost is a particular item or type of cost which, under 
the express provisions of an applicable law, regulation, or this contract, is 
specifically named and stated to be unallowable. 
 


(2) A cost determined unallowable is one which, for that Contractor –  
 


(i) Was subject to a Contracting Officer's final decision and not appealed; 
 


(ii) The Department's Board of Contract Appeals or a court has previously 
ruled as unallowable; or 
 


(iii) Was mutually agreed to be unallowable. 
 


(d) If the Contracting Officer determines that a cost submitted by the Contractor in its 
submission for settlement of cost incurred is: 
 


(1) Expressly unallowable, then the Contracting Officer shall assess a penalty in an 
amount equal to the disallowed cost allocated to this contract plus interest on the 
paid portion of the disallowed cost.  Interest shall be computed from the date of 
overpayment to the date of repayment using the interest rate specified by the 
Secretary of the Treasury pursuant to Pub. L. 92-41 (85 Stat. 97); or 
 


(2) Determined unallowable, then the Contracting Officer shall assess a penalty in an 
amount equal to two times the amount of the disallowed cost allocated to this 
contract. 


 
(e) The Contracting Officer may waive the penalty provisions when: 


 
(1) The Contractor withdraws the submission before the formal initiation of an audit 


of the submission and submits a revised submission; 
 


(2) The amount of the unallowable costs allocated to covered contracts is $10,000 or 
less; or 
 


(3) the Contractor demonstrates to the Contracting Officer's satisfaction that: 
 


(i) It has established appropriate policies, personnel training, and an internal 
control and review system that provides assurances that unallowable costs 
subject to penalties are precluded from the Contractor's submission for 
settlement of costs; and 
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(ii) The unallowable costs subject to the penalty were inadvertently 
incorporated into the submission. 


I.53 DEAR 970.5243-1 Changes 
 


(a) Changes and Adjustment of Fee.  The Contracting Officer may at any time and without 
notice to the sureties, if any, issue written directions within the general scope of this 
contract requiring additional work or directing the omission of, or variation in, work 
covered by this contract.  If any such direction results in a material change in the amount 
or character of the work described in the “Statement of Work,” an equitable adjustment 
of the fee, if any, shall be made in accordance with the agreement of the Parties and the 
contract shall be modified in writing accordingly.  Any claim by the Contractor for an 
adjustment under this clause must be asserted in writing within 30 days from the date of 
receipt by the Contractor of the notification of change; provided, however, that the 
Contracting Officer, if it is determined that the facts justify such action, may receive and 
act upon any such claim asserted at any time prior to final payment under this contract.  A 
failure to agree on an equitable adjustment under this clause shall be deemed to be a 
dispute within the meaning of the clause entitled “Disputes.” 
 


(b) Work to Continue.  Nothing contained in this clause shall excuse the Contractor from 
proceeding with the prosecution of the work in accordance with the requirements of any 
direction hereunder. 


I.54 DEAR 970.5244-1Contractor Purchasing System (Aug 2016)  
 


(a) General.  The Contractor shall develop, implement, and maintain formal policies, 
practices, and procedures to be used in the award of subcontracts consistent with this 
clause and 48 CFR subpart 970.44.  The Contractor's purchasing system and methods 
shall be fully documented, consistently applied, and acceptable to the Department of 
Energy (DOE) in accordance with 48 CFR 970.4401-1.  The Contractor shall maintain 
file documentation which is appropriate to the value of the purchase and is adequate to 
establish the propriety of the transaction and the price paid.  The Contractor's purchasing 
performance will be evaluated against such performance criteria and measures as may be 
set forth elsewhere in this contract. DOE reserves the right at any time to require that the 
Contractor submit for approval any or all purchases under this contract.  The Contractor 
shall not purchase any item or service the purchase of which is expressly prohibited by 
the written direction of DOE and shall use such special and directed sources as may be 
expressly required by the DOE Contracting Officer.  DOE will conduct periodic 
appraisals of the Contractor's management of all facets of the purchasing function, 
including the Contractor's compliance with its approved system and methods.  Such 
appraisals will be performed through the conduct of Contractor Purchasing System 
Reviews in accordance with 48 CFR subpart 44.3, or, when approved by the Contracting 
Officer, through the Contractor's participation in the conduct of the Balanced Scorecard 
performance measurement and performance management system.  The Contractor's 
approved purchasing system and methods shall include the requirements set forth in 
paragraphs (b) through (y) of this clause. 
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(b) Acquisition of utility services.  Utility services shall be acquired in accordance with the 
requirements of 48 CFR subpart 970.41. 
 


(c) Acquisition of real property.  Real property shall be acquired in accordance with 48 CFR 
subpart 917.74. 
 


(d) Advance notice of proposed subcontract awards.  Advance notice shall be provided in 
accordance with 48 CFR 970.4401-3. 
 


(e) Audit of subcontractors. 
 


(1) The Contractor shall provide for: 
 


(i) Periodic post-award audit of cost-reimbursement subcontractors at all 
tiers; and 
 


(ii) Audits, where necessary, to provide a valid basis for pre-award or cost or 
price analysis. 


 
(2) Responsibility for determining the costs allowable under each cost-


reimbursement subcontract remains with the Contractor or next higher-tier 
subcontractor.  The Contractor shall provide, in appropriate cases, for the timely 
involvement of the Contractor and the DOE Contracting Officer in resolution of 
subcontract cost allowability. 
 


(3) Where audits of subcontractors at any tier are required, arrangements may be 
made to have the cognizant Federal agency perform the audit of the subcontract. 
These arrangements shall be made administratively between DOE and the other 
agency involved and shall provide for the cognizant agency to audit in an 
appropriate manner in light of the magnitude and nature of the subcontract.  In no 
case, however, shall these arrangements preclude determination by the DOE 
Contracting Officer of the allowability or unallowability of subcontractor costs 
claimed for reimbursement by the Contractor. 
 


(4) Allowable costs for cost reimbursable subcontracts are to be determined in 
accordance with the cost principles of 48 CFR part 31, appropriate for the type of 
organization to which the subcontract is to be awarded, as supplemented by 48 
CFR part 931.  Allowable costs in the purchase or transfer from Contractor-
affiliated sources shall be determined in accordance with 48 CFR 970.4402-3 and 
48 CFR 31.205-26(e).  


 
(f) Bonds and insurance. 


 
(1) The Contractor shall require performance bonds in penal amounts as set forth in 


48 CFR 28.102-2(a) for all fixed priced and unit-priced construction subcontracts 
in excess of $150,000.   The Contractor shall consider the use of performance 
bonds in fixed price nonconstruction subcontracts, where appropriate. 
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(2) For fixed-price, unit-priced and cost reimbursement construction subcontracts in 
excess of $150,000  a payment bond shall be obtained on Standard Form 25A 
modified to name the Contractor as well as the United States of America as 
obligees.  The penal amounts shall be determined in accordance with 48 CFR 
28.102-2(b). 
 


(3) For fixed-price, unit-priced and cost-reimbursement construction subcontracts, 
greater than $25,000, but not greater than $100,000, the Contractor shall select 
two or more of the payment protections at 48 CFR 28.102-1(b), giving particular 
consideration to the inclusion of an irrevocable letter of credit as one of the 
selected alternatives. 
 


(4) A subcontractor may have more than one acceptable surety in both construction 
and other subcontracts, provided that in no case will the liability of any one surety 
exceeds the maximum penal sum for which it is qualified for any one obligation.  
For subcontracts other than construction, a co-surety (two or more sureties 
together) may reinsure amounts in excess of their individual capacity, with each 
surety having the required underwriting capacity that appears on the list of 
acceptable corporate sureties. 


 
(g) Buy American.  The Contractor shall comply with the provisions of the Buy American 


Act as reflected in 48 CFR 52.225-1  and 48 CFR 52.225-9 .  The Contractor shall 
forward determinations of nonavailability of individual items to the DOE Contracting 
Officer for approval.  Items in excess of $500,000  require the prior concurrence of the 
Head of Contracting Activity.  If, however, the Contractor has an approved purchasing 
system, the Head of the Contracting Activity may authorize the Contractor to make 
determinations of nonavailability for individual items valued at $500,000  or less. 
 


(h) Construction and architect-engineer subcontracts. 
 


(1) Independent Estimates.  A detailed, independent estimate of costs shall be 
prepared for all construction work to be subcontracted. 
 


(2) Specifications.  Specifications for construction shall be prepared in accordance 
with the DOE publication entitled “General Design Criteria Manual.” 
 


(3) Prevention of conflict of interest. 
 


(i) The Contractor shall not award a subcontract for construction to the 
architect-engineer firm or an affiliate that prepared the design.  This 
prohibition does not preclude the award of a “turnkey” subcontract so 
long as the subcontractor assumes all liability for defects in design and 
construction and consequential damages. 
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(ii) The Contractor shall not award both a cost-reimbursement subcontract 
and a fixed-price subcontract for construction or architect-engineer 
services or any combination thereof to the same firm where those 
subcontracts will be performed at the same site. 
 


(iii) The Contractor shall not employ the construction subcontractor or an 
affiliate to inspect the firm's work.  The Contractor shall assure that the 
working relationships of the construction subcontractor and the 
subcontractor inspecting its work and the authority of the inspector are 
clearly defined. 


 
(i) Contractor-affiliated sources.  Equipment, materials, supplies, or services from a 


Contractor-affiliated source shall be purchased or transferred in accordance with 48 CFR 
970.4402-3. 
 


(j) Contractor-subcontractor relationship.  The obligations of the Contractor under paragraph 
(a) of this clause, including the development of the purchasing system and methods, and 
purchases made pursuant thereto, shall not relieve the Contractor of any obligation under 
this contract (including, among other things, the obligation to properly supervise, 
administer, and coordinate the work of subcontractors).  Subcontracts shall be in the 
name of the Contractor, and shall not bind or purport to bind the Government. 
 


(k) Government property.    The Contractor shall establish and maintain a property 
management system that complies with the criteria in  48 CFR 970.5245-1   Property,  
and 48 CFR 52.245-1, Government Property.   
 


(l) Indemnification.  Except for Price-Anderson Nuclear Hazards Indemnity, no 
subcontractor may be indemnified except with the prior approval of the Senior 
Procurement Executive. 
 


(m) Leasing of motor vehicles.  Contractors shall comply with 48 CFR subpart 8.11 and 48 
CFR subpart 908.11. 
 


(n)  [Reserved] 
 


(o) Management, acquisition and use of information resources.  Requirements for automatic 
data processing resources and telecommunications facilities, services, and equipment, 
shall be reviewed and approved in accordance with applicable DOE Orders and 
regulations regarding information resources. 
 


(p) Priorities, allocations and allotments.  Priorities, allocations and allotments shall be 
extended to appropriate subcontracts in accordance with the clause or clauses of this 
contract dealing with priorities and allocations. 
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(q) Purchase of special items.  Purchase of the following items shall be in accordance with 
the following provisions of 48 CFR subpart 8.5, 48 CFR subpart 908.71, Federal 
Management Regulation 41 CFR part 102, and the Federal Property Management 
Regulations, 41 CFR chapter 101: 
 


(1) Motor vehicles-48 CFR 908.7101  
 


(2) Aircraft-48 CFR 908.7102 
  


(3) Security Cabinets-48 CFR 908.7106 
  


(4) Alcohol-48 CFR 908.7107  
 


(5) Helium-48 CFR subpart 8.5  
  


(6) Fuels and packaged petroleum products-48 CFR 908.7109  
 


(7) Coal-48 CFR 908.7110 
  


(8) Arms and Ammunition-48 CFR 908.7111 
  


(9) Heavy Water-48 CFR 908.7121(a) 
  


(10) Precious Metals-48 CFR 908.7121(b) 
  


(11) Lithium-48 CFR 908.7121(c)  
 


(12) Products and services of the blind and severely handicapped-41 CFR  
 101-26.701  


 
(13) Products made in Federal penal and correctional institutions-41 CFR  


 101-26.702 
 


(r) Purchase versus lease determinations.  Contractors shall determine whether required 
equipment and property should be purchased or leased, and establish appropriate 
thresholds for application of lease versus purchase determinations.  Such determinations 
shall be made –  
 


(1) At time of original acquisition; 
 


(2) When lease renewals are being considered; and 
 


(3) At other times as circumstances warrant. 
 


(s) Quality assurance.  Contractors shall provide no less protection for the Government in its 
subcontracts than is provided in the prime contract. 
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(t) Setoff of assigned subcontractor proceeds.  Where a subcontractor has been permitted to 
assign payments to a financial institution, the assignment shall treat any right of setoff in 
accordance with 48 CFR 932.803. 
 


(u) Strategic and critical materials.  The Contractor may use strategic and critical materials in 
the National Defense Stockpile. 
 


(v) Termination.  When subcontracts are terminated as a result of the termination of all or a 
portion of this contract, the Contractor shall settle with subcontractors in conformity with 
the policies and principles relating to settlement of prime contracts in 48 CFR subparts 
49.1, 49.2 and 49.3.  When subcontracts are terminated for reasons other than termination 
of this contract, the Contractor shall settle such subcontracts in general conformity with 
the policies and principles in 48 CFR subparts 49.1, 49.2, 49.3 and 49.4.  Each such 
termination shall be documented and consistent with the terms of this contract. 
Terminations which require approval by the Government shall be supported by 
accounting data and other information as may be directed by the Contracting Officer. 
 


(w) Unclassified controlled nuclear information.  Subcontracts involving unclassified 
uncontrolled nuclear information shall be treated in accordance with 10 CFR part 1017. 
 


(x) Subcontract flowdown requirements.  In addition to terms and conditions that are 
included in the prime contract which direct application of such terms and conditions in 
appropriate subcontracts, the Contractor shall include the following clauses in 
subcontracts, as applicable: 
 


(1) Davis-Bacon clauses prescribed in 48 CFR 22.407 
 


(2) Foreign Travel clause prescribed in 48 CFR 952.247-70 
 


(3) Counterintelligence clause prescribed in 48 CFR 970.0404-4(a) 
  


(4) Service Contract Act clauses prescribed in 48 CFR 22.1006 
 


(5) State and Local Taxes clause prescribed in 48 CFR 970.2904-1 
  


(6) Cost or Pricing Data clauses prescribed in 48 CFR 970.1504-3-1(b). 
 


(y) Legal services.  Contractor purchases of litigation and other legal services are subject to 
the requirements in 10 CFR part 719 and the requirements of this clause. 


I.55 DEAR 970.5245-1 Property (Aug 2016)  Alternate I (Aug 2016)  
 


(a) Furnishing of Government property.  The Government reserves the right to furnish any 
property or services required for the performance of the work under this contract. 
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(b) Title to property.  Except as otherwise provided by the Contracting Officer, title to all 
materials, equipment, supplies, and tangible personal property of every kind and 
description purchased by the Contractor, for the cost of which the Contractor is entitled to 
be reimbursed as a direct item of cost under this contract, shall pass directly from the 
vendor to the Government.  The Government reserves the right to inspect, and to accept 
or reject, any item of such property.  The Contractor shall make such disposition of 
rejected items as the Contracting Officer shall direct.  Title to other property, the cost of 
which is reimbursable to the Contractor under this contract, shall pass to and vest in the 
Government upon (1) issuance for use of such property in the performance of this 
contract, or (2) commencement of processing or use of such property in the performance 
of this contract, or (3) reimbursement of the cost thereof by the Government, whichever 
first occurs.  Property furnished by the Government and property purchased or furnished 
by the Contractor, title to which vests in the Government, under this paragraph are 
hereinafter referred to as Government property.  Title to Government property shall not 
be affected by the incorporation of the property into or the attachment of it to any 
property not owned by the Government, nor shall such Government property or any part 
thereof, be or become a fixture or lose its identity as personality by reason of affixation to 
any realty. 
 


(c) Identification.  To the extent directed by the Contracting Officer, the Contractor shall 
identify Government property coming into the Contractor's possession or custody, by 
marking and segregating in such a way, satisfactory to the Contracting Officer, as shall 
indicate its ownership by the Government. 
 


(d) Disposition.  The Contractor shall make such disposition of Government property which 
has come into the possession or custody of the Contractor under this contract as the 
Contracting Officer may direct during the progress of the work or upon completion or 
termination of this contract.  The Contractor may, upon such terms and conditions as the 
Contracting Officer may approve, sell, or exchange such property, or acquire such 
property at a price agreed upon by the Contracting Officer and the Contractor as the fair 
value thereof.  The amount received by the Contractor as the result of any disposition, or 
the agreed fair value of any such property acquired by the Contractor, shall be applied in 
reduction of costs allowable under this contract or shall be otherwise credited to account 
to the Government, as the Contracting Officer may direct.  Upon completion of the work 
or the termination of this contract, the Contractor shall render an accounting, as 
prescribed by the Contracting Officer, of all Government property which had come into 
the possession or custody of the Contractor under this contract. 
 


(e) Protection of Government property-management of high-risk property and classified 
materials. 
 


(1) The Contractor shall take all reasonable precautions, and such other actions as 
may be directed by the Contracting Officer, or in the absence of such direction, in 
accordance with sound business practice, to safeguard and protect Government 
property in the Contractor's possession or custody. 
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(2) In addition, the Contractor shall ensure that adequate safeguards are in place, and 
adhered to, for the handling, control and disposition of high-risk property and 
classified materials throughout the life cycle of the property and materials 
consistent with the policies, practices and procedures for property management 
contained in the Federal Property Management regulations (41 CFR chapter 101), 
the Department of Energy (DOE) Property Management Regulations (41 CFR 
chapter 109), and other applicable Regulations. 
 


(3) High-risk property is property, the loss, destruction, damage to, or the unintended 
or premature transfer of which could pose risks to the public, the environment, or 
the national security interests of the United States. High-risk property includes 
proliferation sensitive, nuclear related dual use, export controlled, chemically, or 
radioactively contaminated, hazardous, and specially designed and prepared 
property, including property on the militarily critical technologies list. 


 
(f) Risk of loss of Government property. 


 
(1)  


 
(i) The Contractor shall not be liable for the loss or destruction of, or damage 


to, Government property unless such loss, destruction, or damage was 
caused by any of the following: 
 


(A) Willful misconduct or lack of good faith on the part of the 
Contractor's managerial personnel; 
 


(B) Failure of the Contractor's managerial personnel to take all 
reasonable steps to comply with any appropriate written direction 
of the Contracting Officer to safeguard such property under 
paragraph (e) of this clause; or 
 


(C) Failure of Contractor managerial personnel to establish, 
administer, or properly maintain an approved property 
management system in accordance with paragraph (i)(1) of this 
clause. 


 
(ii) If, after an initial review of the facts, the Contracting Officer informs the 


Contractor that there is reason to believe that the loss, destruction of, or 
damage to the Government property results from conduct falling within 
one of the categories set forth above, the burden of proof shall be upon 
the Contractor to show that the Contractor should not be required to 
compensate the Government for the loss, destruction, or damage. 
 


(2) In the event that the Contractor is determined liable for the loss, destruction or 
damage to Government property in accordance with (f)(1) of this clause, the 
Contractor's compensation to the Government shall be determined as follows: 
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(i) For damaged property, the compensation shall be the cost of repairing 
such damaged property, plus any costs incurred for temporary 
replacement of the damaged property.  However, the value of repair costs 
shall not exceed the fair market value of the damaged property.  If a fair 
market value of the property does not exist, the Contracting Officer shall 
determine the value of such property, consistent with all relevant facts 
and circumstances. 
 


(ii) For destroyed or lost property, the compensation shall be the fair market 
value of such property at the time of such loss or destruction, plus any 
costs incurred for temporary replacement and costs associated with the 
disposition of destroyed property.  If a fair market value of the property 
does not exist, the Contracting Officer shall determine the value of such 
property, consistent with all relevant facts and circumstances. 


 
(3) The portion of the cost of insurance obtained by the Contractor that is allocable to 


coverage of risks of loss referred to in paragraph (f)(1) of this clause is not 
allowable. 


 
(g) Steps to be taken in event of loss.  In the event of any damage, destruction, or loss to 


Government property in the possession or custody of the Contractor with a value above 
the threshold set out in the Contractor's approved property management system, the 
Contractor: 
 


(1) Shall immediately inform the Contracting Officer of the occasion and extent 
thereof; 
 


(2) Shall take all reasonable steps to protect the property remaining; and 
 


(3) Shall repair or replace the damaged, destroyed, or lost property in accordance 
with the written direction of the Contracting Officer.  The Contractor shall take 
no action prejudicial to the right of the Government to recover therefore, and 
shall furnish to the Government, on request, all reasonable assistance in obtaining 
recovery. 


 
(h) Government property for Government use only.  Government property shall be used only 


for the performance of this contract. 
 


(i) Property Management. 
 


(1) Property Management System. 
 


(i) The Contractor shall establish, administer, and properly maintain an 
approved property management system of accounting for and control, 
utilization, maintenance, repair, protection, preservation, and disposition 
of Government property in its possession under the contract.  The 
Contractor's property management system shall be submitted to the 
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Contracting Officer for approval and shall be maintained and 
administered in accordance with sound business practice, applicable 
Federal Property Management Regulations and Department of Energy 
Property Management Regulations, and such directives or instructions 
which the Contracting Officer may from time to time prescribe. 
 


(ii) In order for a property management system to be approved, it must 
provide for: 
 


(A) Comprehensive coverage of property from the requirement 
identification, through its life cycle, to final disposition; 
 


(B) Reserved.  
 


(C) Full integration with the Contractor's other administrative and 
financial systems; and 
 


(D) A method for continuously improving property management 
practices through the identification of best practices established 
by “best in class” performers. 


 
(iii) Approval of the Contractor's property management system shall be 


contingent upon the completion of the baseline inventory as provided in 
subparagraph (i)(2) of this clause. 


 
(2) Property Inventory. 


 
(i) Unless otherwise directed by the Contracting Officer, the Contractor shall 


within six months after execution of the contract provide a baseline 
inventory covering all items of Government property. 
 


(ii) If the Contractor is succeeding another contractor in the performance of 
this contract, the Contractor shall conduct a joint reconciliation of the 
property inventory with the predecessor contractor.  The Contractor 
agrees to participate in a joint reconciliation of the property inventory at 
the completion of this contract.  This information will be used to provide 
a baseline for the succeeding contract as well as information for closeout 
of the predecessor contract. 


 
(j) The term “Contractor's managerial personnel” as used in this clause means the 


Contractor's directors, officers and any of its managers, superintendents, or other 
equivalent representatives who have supervision or direction of: 
 


(1) All or substantially all of the Contractor's business; or  
 


(2) All or substantially all of the Contractor's operations at any one facility or 
separate location to which this contract is being performed; or  
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(3) A separate and complete major industrial operation in connection with the 
performance of this contract; or  
 


(4) A separate and complete major construction, alteration, or repair operation in 
connection with performance of this contract; or 
  


(5) A separate and discrete major task or operation in connection with the 
performance of this contract. 


 
(k) The Contractor shall include this clause in all cost reimbursable subcontracts. 


 
Alternate I (Aug 2016).  As prescribed in 970.4501-1(b), when the award is to a nonprofit 
Contractor, replace paragraph (j) of the basic clause with the following paragraph (j): 
 
(j) The term “Contractor's managerial personnel” as used in this clause means the
 Contractor's directors, officers and any of its managers, superintendents, or other
 equivalent representatives who have supervision or direction of all or substantially  
 all of –  
 


(1) The Contractor's business; or  
 


(2) The Contractor's operations at any one facility or separate location at which this 
contract is being performed; or  
 


(3) The Contractor's Government property system and/or a Major System Project as 
defined in DOE Order 413.3B, or successor version  (Version in effect on 
effective date of contract). 


I.56 Reserved   


I.57 FAR 52.223-3 Hazardous Material Identification and Material Safety Data (Jan 1997) 
 


(a) “Hazardous material,” as used in this clause, includes any material defined as hazardous 
under the latest version of Federal Standard No. 313 (including revisions adopted during 
the term of the contract). 
 


(b) The offeror must list any hazardous material, as defined in paragraph (a) of this clause, to 
be delivered under this contract.  The hazardous material shall be properly identified and 
include any applicable identification number, such as National Stock Number or Special 
Item Number.  This information shall also be included on the Material Safety Data Sheet 
submitted under this contract. 
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Material  
(If none, insert “None”) 


Identification No. 


      
      
      


 
(c) This list must be updated during performance of the contract whenever the Contractor 


determines that any other material to be delivered under this contract is hazardous. 
 


(d) The apparently successful offeror agrees to submit, for each item as required prior to 
award, a Material Safety Data Sheet, meeting the requirements of 29 CFR 1910.1200(g) 
and the latest version of Federal Standard No. 313, for all hazardous material identified in 
paragraph (b) of this clause.  Data shall be submitted in accordance with Federal Standard 
No. 313, whether or not the apparently successful offeror is the actual manufacturer of 
these items.  Failure to submit the Material Safety Data Sheet prior to award may result in 
the apparently successful offeror being considered nonresponsible and ineligible for 
award. 
 


(e) If, after award, there is a change in the composition of the item(s) or a revision to Federal 
Standard No. 313, which renders incomplete or inaccurate the data submitted under 
paragraph (d) of this clause, the Contractor shall promptly notify the Contracting Officer 
and resubmit the data. 
 


(f) Neither the requirements of this clause nor any act or failure to act by the Government 
shall relieve the Contractor of any responsibility or liability for the safety of Government, 
Contractor, or subcontractor personnel or property. 
 


(g) Nothing contained in this clause shall relieve the Contractor from complying with 
applicable federal, state, and local laws, codes, ordinances, and regulations (including the 
obtaining of licenses and permits) in connection with hazardous material. 
 


(h) The Government’s rights in data furnished under this contract with respect to hazardous 
material are as follows: 
 


(1) To use, duplicate and disclose any data to which this clause is applicable.  The 
purposes of this right are to – 
 


(i) Apprise personnel of the hazards to which they may be exposed in using, 
handling, packaging, transporting, or disposing of hazardous materials; 
 


(ii) Obtain medical treatment for those affected by the material; and 
 


(iii) Have others use, duplicate, and disclose the data for the Government for 
these purposes. 
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(2) To use, duplicate, and disclose data furnished under this clause, in accordance 
with subparagraph (h)(1) of this clause, in precedence over any other clause of 
this contract providing for rights in data. 
 


(3) The Government is not precluded from using similar or identical data acquired 
from other sources. 


 
(i) Except as provided in paragraph (i)(2), the Contractor shall prepare and submit a 


sufficient number of Material Safety Data Sheets (MSDS’s), meeting the requirements of 
29 CFR 1910.1200(g) and the latest version of Federal Standard No. 313, for all 
hazardous materials identified in paragraph (b) of this clause. 
 


(1) For items shipped to consignees, the Contractor shall include a copy of the 
MSDS’s with the packing list or other suitable shipping document which 
accompanies each shipment.  Alternatively, the Contractor is permitted to 
transmit MSDS’s to consignees in advance of receipt of shipments by consignees, 
if authorized in writing by the Contracting Officer. 
 


(2) For items shipped to consignees identified by mailing address as agency depots, 
distribution centers or customer supply centers, the Contractor shall provide one 
copy of the MSDS’s in or on each shipping container.  If affixed to the outside of 
each container, the MSDS’s must be placed in a weather resistant envelope. 


I.58 FAR 52.227-23 Rights to Proposal Data (Technical) (Jun 1987) 
 
 Except for data contained on pages of Volume II and Volume III (except those pages
 incorporated into the contract), it is agreed that as a condition of award of this contract, and
 notwithstanding the conditions of any notice appearing thereon, the Government shall have
 unlimited rights (as defined in the “Rights in Data - General” clause contained in this
 contract) in and to the technical data contained in the proposal dated July 26, 2004, upon
 which this contract is based. 


I.59 FAR 52.250-1 Indemnification under Public Law 85-804 (Apr 1984)                   
Alternate I (Apr 1984) 


 
(a) “Contractor’s principal officials,” as used in this clause, means directors, officers,    


managers, superintendents, or other representatives supervising or directing –  
 


(1) All or substantially all of the Contractor’s business; 
 


(2) All or substantially all of the Contractor’s operations at any one plant or separate 
location in which this contract is being performed; or 
 


(3) A separate and complete major industrial operation in connection with the 
performance of this contract. 
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(b) Under Public Law 85-804 (50 U.S.C. 1431-1435) and Executive Order 10789, as 
amended, and regardless of any other provisions of this contract, the Government shall, 
subject to the limitations contained in the other paragraphs of this clause, indemnify the 
Contractor against –  
 


(1) Claims (including reasonable expenses of litigation or settlement) by third 
persons (including employees of the Contractor) for death; personal injury; or 
loss of, damage to, or loss of use of property; 
 


(2) Loss of, damage to, or loss of use of Contractor property, excluding loss of profit; 
and 
 


(3) Loss of, damage to, or loss to use of Government property, excluding loss of 
profit. 


 
(c) This indemnification applies only to the extent that the claim, loss, or damage –  


 
(1) Arises out of or results from a risk defined in this contract as unusually hazardous 


or nuclear; and 
 


(2) Is not compensated for by insurance or otherwise.  Any such claim, loss, or 
damage, to the extent that it is within the deductible amounts of the Contractor’s 
insurance, is not covered under this clause.  If insurance coverage or other 
financial protection in effect on the date the approving official authorizes use of 
this clause is reduced, the Government’s liability under this clause shall not 
increase as a result. 


 
(d) When the claim, loss, or damage is caused by willful misconduct or lack of good faith on 


the part of any of the Contractor’s principal officials, the Contractor shall not be 
indemnified for –  
 


(1) Government claims against the Contractor (other than those arising through 
subrogation); or 
 


(2) Loss or damage affecting the Contractor’s property. 
 


(e) With the Contracting Officer’s prior written approval, the Contractor may, in any 
subcontract under this contract, indemnify the subcontractor against any risk defined in 
this contract as unusually hazardous or nuclear.  This indemnification shall provide, 
between the Contractor and the subcontractor, the same rights and duties, and the same 
provisions for notice, furnishing of evidence or proof, and Government settlement or 
defense of claims as this clause provides.  The Contracting Officer may also approve 
indemnification of subcontractors at any lower tier, under the same terms and conditions.  
The Government shall indemnify the Contractor against liability to subcontractors 
incurred under subcontract provisions approved by the Contracting Officer. 
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(f) The rights and obligations of the parties under this clause shall survive this contract’s 
termination, expiration, or completion.  The Government shall make no payment under 
this clause unless the agency head determines that the amount is just and reasonable.  The 
Government may pay the Contractor or subcontractors, or may directly pay parties to 
whom the Contractor or subcontractors may be liable. 
 


(g) The Contractor shall –  
 


(1) Promptly notify the Contracting Officer of any claim or action against, or any 
loss by, the Contractor or any subcontractors that may reasonably be expected to 
involve indemnification under this clause; 
 


(2) Immediately furnish to the Government copies of all pertinent papers the 
Contractor receives; 
 


(3) Furnish evidence or proof of any claim, loss, or damage covered by this clause in 
the manner and form the Government requires; and 
 


(4) Comply with the Government’s directions and execute any authorizations 
required in connection with settlement or defense of claims or actions. 


 
(h) The Government may direct, control, or assist in settling or defending any claim or action 


that may involve indemnification under this clause. 
 


(i) The cost of insurance (including self-insurance programs) covering a risk defined  in this 
contract as unusually hazardous or nuclear shall not be reimbursed except to the extent 
that the Contracting Officer has required or approved this insurance.  The Government’s 
obligations under this clause are –  
 


(1) Excepted from the release required under this contract’s clause relating to 
allowable cost; and 
 


(2) Not affected by this contract’s Obligation of Funds clause. 


I.60 DEAR 952.250-70 Nuclear Hazards Indemnity Agreement (Oct 2005) 
 


(a) Authority.  This clause is incorporated into this contract pursuant to the authority 
contained in subsection 170d. of the Atomic Energy Act of 1954, as amended 
(hereinafter called the Act). 
 


(b) Definitions.  The definitions set out in the Act shall apply to this clause. 
 


(c) Financial protection.  Except as hereafter permitted or required in writing by DOE, 
the Contractor will not be required to provide or maintain, and will not provide or 
maintain at Government expense, any form of financial protection to cover public 
liability, as described in paragraph (d)(2) below.  DOE may, however, at any time 
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require in writing that the Contractor provide and maintain financial protection of 
such a type and in such amount as DOE shall determine to be appropriate to cover 
such public liability, provided that the costs of such financial protection are 
reimbursed to the Contractor by DOE. 
 


(d) (1) Indemnification.  To the extent that the Contractor and other persons indemnified 
are not compensated by any financial protection permitted or required by DOE, DOE 
will indemnify the Contractor and other persons indemnified against (i) claims for 
public liability as described in subparagraph (d)(2) of this clause; and (ii) such legal 
costs of the Contractor and other persons indemnified as are approved by DOE, 
provided that DOE's liability, including such legal costs, shall not exceed the amount 
set forth in section 170d. of the Act, as that amount may be increased in accordance 
with section 170t., in the aggregate for each nuclear incident or precautionary 
evacuation occurring within the United States or $500 million in the aggregate for 
each nuclear incident occurring outside the United States, irrespective of the number 
of persons indemnified in connection with this contract.   
 
 (2)  The public liability referred to in subparagraph (d)(1) of this clause is public 
  liability as defined in the Act which (i) arises out of or in connection with the 
  activities under this contract, including transportation; and (ii) arises out of or 
  results from a nuclear incident or precautionary evacuation, as those terms are 
  defined in the Act. 


 
(e) (1) Waiver of Defenses.  In the event of a nuclear incident, as defined in the Act, 


arising out of nuclear waste activities, as defined in the Act, the Contractor, on behalf 
of itself and other persons indemnified, agrees to waive any issue or defense as to 
charitable or Governmental immunity. 
 


 (2) In the event of an extraordinary nuclear occurrence which: 
 


(i) Arises out of, results from, or occurs in the course of the construction, 
possession, or operation of a production or utilization facility; or 
 


(ii) Arises out of, results from, or occurs in the course of transportation of 
source material, by-product material, or special nuclear material to or 
from a production or utilization facility; or 
 


(iii) Arises out of or results from the possession, operation, or use by the 
Contractor or a subcontractor of a device utilizing special nuclear 
material or by-product material, during the course of the contract 
activity; or 
 


(iv)  Arises out of, results from, or occurs in the course of nuclear waste 
activities, the Contractor, on behalf of itself and other persons 
indemnified, agrees to waive: 
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(A) Any issue or defense as to the conduct of the claimant 
(including the conduct of persons through whom the claimant 
derives its cause of action) or fault of persons indemnified, 
including, but not limited to: 
 


1. Negligence; 
 


2. Contributory negligence; 
 


3. Assumption of risk; or 
 


4. Unforeseeable intervening causes, whether involving 
the conduct of a third person or an act of God; 


 
(B) Any issue or defense as to charitable or Governmental 


immunity; and 
 


(C) Any issue or defense based on any statute of limitations, if 
suit is instituted within 3 years from the date on which the 
claimant first knew, or reasonably could have known, of his 
injury or change and the cause thereof.  The waiver of any 
such issue or defense shall be effective regardless of whether 
such issue or defense may otherwise be deemed jurisdictional 
or relating to an element in the cause of action.  The waiver 
shall be judicially enforceable in accordance with its terms by 
the claimant against the person indemnified. 


 
(v) The term extraordinary nuclear occurrence means an event, which 


DOE has determined to be an extraordinary nuclear occurrence as 
defined in the Act.  A determination of whether or not there has been 
an extraordinary nuclear occurrence will be made in accordance with 
the procedures in 10 CFR part 840. 
 


(vi) For the purposes of that determination, “offsite” as that term is used 
in 10 CFR part 840 means away from the “contract location” which 
phrase means any DOE facility, installation, or site at which 
contractual activity under this contract is being carried on, and any 
Contractor-owned or controlled facility, installation, or site at which 
the Contractor is engaged in the performance of contractual activity 
under this contract. 
 


(1) The waivers set forth above: 
 


(i) Shall be effective regardless of whether such issue or defense may 
otherwise be deemed jurisdictional or relating to an element in the 
cause of action; 
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(ii) Shall be judicially enforceable in accordance with its terms by the 
claimant against the person indemnified; 
 


(iii) Shall not preclude a defense based upon a failure to take reasonable 
steps to mitigate damages; 
 


(iv) Shall not apply to injury or damage to a claimant or to a claimant's 
property which is intentionally sustained by the claimant or which 
results from a nuclear incident intentionally and wrongfully caused by 
the claimant; 
 


(v) Shall not apply to injury to a claimant who is employed at the site of 
and in connection with the activity where the extraordinary nuclear 
occurrence takes place, if benefits therefore are either payable or 
required to be provided under any workmen's compensation or 
occupational disease law; 
 


(vi) Shall not apply to any claim resulting from a nuclear incident 
occurring outside the United States; 
 


(vii) Shall be effective only with respect to those obligations set forth in
 this clause and in insurance policies, contracts or other proof of
 financial protection; and 
 


(viii) Shall not apply to, or prejudice the prosecution or defense of, any
 claim or portion of claim which is not within the protection afforded
 under – 
 


(A) The limit of liability provisions under subsection 170e. of the 
Act; and 
 


(B) The terms of this agreement and the terms of insurance 
policies, contracts, or other proof of financial protection. 


 
(f) Notification and litigation of claims.  The Contractor shall give immediate written 


notice to DOE of any known action or claim filed or made against the Contractor or 
other person indemnified for public liability as defined in paragraph (d)(2).  Except as 
otherwise directed by DOE, the Contractor shall furnish promptly to DOE, copies of 
all pertinent papers received by the Contractor or filed with respect to such actions or 
claims.  DOE shall have the right to, and may collaborate with, the Contractor and 
any other person indemnified in the settlement or defense of any action or claim and 
shall have the right to (1) require the prior approval of DOE for the payment of any 
claim that DOE may be required to indemnify hereunder; and (2) appear through the 
Attorney General on behalf of the Contractor or other person indemnified in any 
action brought upon any claim that DOE may be required to indemnify hereunder, 
take charge of such action, and settle or defend any such action.  If the settlement or 
defense of any such action or claim is undertaken by DOE, the Contractor or other 
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person indemnified shall furnish all reasonable assistance in effecting a settlement or 
asserting a defense. 
 


(g) Continuity of DOE obligations.  The obligations of DOE under this clause shall not 
be affected by any failure on the part of the Contractor to fulfill its obligation under 
this contract and shall be unaffected by the death, disability, or termination of 
existence of the Contractor, or by the completion, termination or expiration of this 
contract. 
 


(h) Effect of other clauses.  The provisions of this clause shall not be limited in any way 
by, and shall be interpreted without reference to, any other clause of this contract, 
including the clause entitled Contract Disputes, provided, however, that this clause 
shall be subject to the clauses entitled Covenant Against Contingent Fees, and 
Accounts, records, and inspection, and any provisions that are later added to this 
contract as required by applicable Federal law, including statutes, executive orders 
and regulations, to be included in Nuclear Hazards Indemnity Agreements. 
 


(i) Civil penalties.  The Contractor and its subcontractors and suppliers who are 
indemnified under the provisions of this clause are subject to civil penalties, pursuant 
to section 234A of the Act, for violations of applicable DOE nuclear-safety related 
rules, regulations, or orders.  If the Contractor is a not-for-profit contractor, as 
defined by section 234Ad.(2), the total amount of civil penalties paid shall not exceed 
the total amount of fees paid within any 1-year period (as determined by the 
Secretary) under this contract. 
 


(j) Criminal penalties.  Any individual director, officer, or employee of the Contractor or 
of its subcontractors and suppliers who are indemnified under the provisions of this 
clause are subject to criminal penalties, pursuant to section 223(c) of the Act, for 
knowing and willful violation of the Atomic Energy Act of 1954, as amended, and 
applicable DOE nuclear safety-related rules, regulations or orders which violation 
results in, or, if undetected, would have resulted in a nuclear incident. 
 


(k) Inclusion in subcontracts.  The Contractor shall insert this clause in any subcontract 
which may involve the risk of public liability, as that term is defined in the Act and 
further described in paragraph (d)(2) above.  However, this clause shall not be 
included in subcontracts in which the subcontractor is subject to Nuclear Regulatory 
Commission (NRC) financial protection requirements under section 170b. of the Act 
or NRC agreements of indemnification under section 170c. or k. of the Act for the 
activities under the subcontract. 
 


(l) Effective date.  This contract was in effect prior to August 8, 2005 and contains the 
clause at DEAR 952.250-70 (JUNE 1996) or prior version.  The indemnity of 
paragraph (d)(1) is limited to the indemnity provided by the Price-Anderson 
Amendments Act of 1988 for any nuclear incident to which the indemnity applies 
that occurred before August 8, 2005.  The indemnity of paragraph (d)(1) of this 
clause applies to any nuclear incident that occurred on or after August 8, 2005.  The 
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Contractor’s liability for violations of the Atomic Energy Act of 1954 under this 
contract is that in effect prior to August 8, 2005. 
 


(m) Relationship to Indemnity Given in Clause I.59.  To the extent that the Contractor is 
compensated by any financial protection, or is indemnified pursuant to this clause, or 
is effectively relieved of public liability by an order or orders limiting same, pursuant 
to 170e of the Act, the provisions of clause I.59 “52.250-1 INDEMNIFICATION 
UNDER PUBLIC LAW 85-804 (APR 1984) ALTERNATE I (APR 1984) 
(Deviation)” providing general authority indemnity shall not apply. 


I.61 DEAR 970.5217-1 Strategic Partnership Projects (Apr 2015) 
 


(a) Authority to Strategic Partnership Projects.  Pursuant to the Economy Act of 1932, as 
amended (31 U.S.C. 1535), and the Atomic Energy Act of 1954, as amended (42 U.S.C. 
2011 et seq.) or other applicable authority, the Contractor may perform work for non-
DOE entities (sponsors) on a fully reimbursable basis in accordance with this clause. 
 


(b) Contractor's Implementation.  The Contractor must draft, implement, and maintain 
formal policies, practices, and procedures in accordance with this clause, which must be 
submitted to the Contracting Officer for review and approval. 
 


(c) Conditions of Participation in Strategic Partnership Projects Program. The Contractor: 
 


(1) Must not perform Strategic Partnership Projects activities that would place it 
in direct competition with the domestic private sector; 
 


(2) Must not respond to a request for proposals or any other solicitation from 
another Federal agency or non-Federal organization that involves direct 
comparative competition, either as an offeror, team member, or subcontractor 
to an offeror; however, the Contractor may, following notification to the 
Contracting Officer, respond to Broad Agency Announcements, Financial 
Assistance solicitations, and similar solicitations from another Federal 
Agency or non-Federal organizations when the selection is based on merit or 
peer review, the work involves basic or applied research to further advance 
scientific knowledge or understanding, and a response does not result in 
direct, comparative competition; 
 


(3) Must not commence work on any Strategic Partnership Projects activity until 
a Strategic Partnership Projects proposal package has been approved by the 
DOE Contracting Officer or designated representative; 
 


(4) Must not incur project costs until receipt of DOE notification that a budgetary 
resource is available for the project, except as provided in 48 CFR 970.5232-
6; 
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(5) Must ensure that all costs associated with the performance of the work, 
including specifically all DOE direct costs and applicable surcharges, are 
included in any Strategic Partnership Projects proposal; 
 


(6) Must maintain records for the accumulation of costs and the billing of such 
work to ensure that DOE's appropriated funds are not used in support of 
Strategic Partnership Projects activities and to provide an accounting of the 
expenditures to DOE and the sponsor upon request; 
 


(7) Must perform all Strategic Partnership Projects in accordance with the 
standards, policies, and procedures that apply to performance under this 
contract, including but not limited to environmental, safety and health, 
security, safeguards and classification procedures, and human and animal 
research regulations; 
 


(8) May subcontract portion(s) of a Strategic Partnership Projects project; 
however, the Contractor must select the subcontractor and the work to be 
subcontracted.  Any subcontracted work must be in direct support of the DOE 
contractor's performance as defined in the DOE approved work for others 
proposal package; and 
 


(9) Must maintain a summary listing of project information for each active 
Strategic Partnership Projects project, consisting of: 
 


(i) Sponsoring agency; 
 


(ii) Total estimated costs; 
 


(iii) Project title and description; 
 


(iv) Project point of contact; and 
 


(v) Estimated start and completion dates. 
 


(d) Negotiation and Execution of Strategic Partnership Projects Agreement. 
 


(1) When delegated authority by the Contracting Officer, the Contractor may 
negotiate the terms and conditions that will govern the performance of a specific 
Strategic Partnership Projects project.  Such terms and conditions must be 
consistent with the terms, conditions, and requirements of the Contractor's 
contract with DOE.  The Contractor may use DOE-approved contract terms and 
conditions as delineated in DOE Manual 481.1-1A or terms and conditions 
previously approved by the responsible Contracting Officer or authorized 
designee for agreements with non-Federal entities.  The Contractor must not hold 
itself out as representing DOE when negotiating the proposed Strategic 
Partnership Projects agreement. 
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(2) The Contractor must submit all Strategic Partnership Projects agreements to the 
DOE Contracting Officer for DOE review and approval.  The Contractor may not 
execute any proposed agreement until it has received notice of DOE approval. 


 
(e) Preparation of Project Proposals.  When the Contractor proposes to perform Strategic 


Partnership Projects activities pursuant to this clause, it may assist the project sponsor in 
the preparation of project proposal packages including the preparation of cost estimates. 
 


(f) Strategic Partnership Projects Appraisals.  DOE may conduct periodic appraisals of the 
Contractor's compliance with its Strategic Partnership Projects Program policies, 
practices and procedures.  The Contractor must provide facilities and other support in 
conjunction with such appraisals as directed by the Contracting Officer or authorized 
designee. 
 


(g) Annual Strategic Partnership Projects Report.  The Contractor must provide assistance as 
required by the Contracting Officer or authorized designee in the preparation of a DOE 
Annual Summary Report of Strategic Partnership Projects Activities under the contract. 


I.62 FAR 52.219-28 Post Award Small Business Program Representation (Jul 2013)          
 


(a) Definitions.  As used in this clause –  
 
Long-term contract means a contract of more than five years in duration, including 
options.  However, the term does not include contracts that exceed five years in duration 
because the period of performance has been extended for a cumulative period not to 
exceed six months under the clause at 52.217-8, Option to Extend Services, or other 
appropriate authority. 
 
Small business concern means a concern, including its affiliates that is independently 
owned and operated, not dominant in the field of operation in which it is bidding on 
Government contracts, and qualified as a small business under the criteria in 13 CFR  
part 121 and the size standard in paragraph (c) of this clause.  Such a concern is “not 
dominant in its field of operation” when it does not exercise a controlling or major 
influence on a national basis in a kind of business activity in which a number of business 
concerns are primarily engaged.  In determining whether dominance exists, consideration 
shall be given to all appropriate factors, including volume of business, number of 
employees, financial resources, competitive status or position, ownership or control of 
materials, processes, patents, license agreements, facilities, sales territory, and nature of 
business activity. 
 


(b) If the Contractor represented that it was a small business concern prior to award of this 
contract, the Contractor shall rerepresent its size status according to paragraph (e) of this 
clause or, if applicable, paragraph (g) of this clause, upon the occurrence of any of the 
following: 
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(1) Within 30 days after execution of a novation agreement or within 30 days after 
modification of the contract to include this clause, if the novation agreement was 
executed prior to inclusion of this clause in the contract. 
 


(2) Within 30 days after a merger or acquisition that does not require a novation or 
within 30 days after modification of the contract to include this clause, if the 
merger or acquisition occurred prior to inclusion of this clause in the contract. 
 


(3) For long-term contracts –  
 


(i) Within 60 to 120 days prior to the end of the fifth year of the contract; 
and 
 


(ii) Within 60 to 120 days prior to the exercise date specified in the contract 
for any option thereafter. 


 
(c) The Contractor shall rerepresent its size status in accordance with the size standard in 


effect at the time of this rerepresentation that corresponds to the North American Industry 
Classification System (NAICS) code assigned to this contract.  The small business size 
standard corresponding to this NAICS code can be found at 
http://www.sba.gov/content/table-small-business-size-standards  
 


(d) The small business size standard for a Contractor providing a product which it does not 
manufacture itself, for a contract other than a construction or service contract, is 500 
employees. 
 


(e) Except as provided in paragraph (g) of this clause, the Contractor shall make the 
representation required by paragraph (b) of this clause by validating or updating all its 
representations in the  Representations and Certifications  section of the System for 
Award Management (SAM) and its other data in SAM , as necessary, to ensure that they 
reflect the Contractor’s current status. The Contractor shall notify the contracting office  
in writing, within the timeframes specified in paragraph (b) of this clause that the data 
have been validated or updated, and provide the date of the validation or update. 
 


(f) If the Contractor represented that it was other than a small business concern prior to 
award of this contract, the Contractor may, but is not required to, take the actions 
required by paragraphs (e) or (g) of this clause. 
 


(g) If the Contractor does not have representations and certifications in SAM , or does not 
have a representation in SAM  for the NAICS code applicable to this contract, the 
Contractor is required to complete the following representation and submit it to the 
contracting office, along with the contract number and the date on which the 
representation was completed: 


 
The Contractor represents that it [ ] is, [ ] is not a small business concern under NAICS 
Code ______________ assigned to contract number ______________.[Contractor to sign 
and date and insert authorized signer's name and title]. 



http://www.sba.gov/content/table-small-business-size-standards
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I.63 FAR 52.203-15 Whistleblower Protections under the American Recovery and
 Reinvestment Act of 2009 (Mar 2009) 
 


(a) The Contractor shall post notice of employees rights and remedies for whistleblower 
protections provided under section 1553 of the American Recovery and Reinvestment 
Act of 2009 (Pub. L. 111–5). 
 


(b) The Contractor shall include the substance of this clause including this paragraph (b) in 
all subcontracts. 


I.64 Reserved   


I.65 FAR 52.215-2 Audit and Records – Negotiations (Mar 2009) Alternate I (Mar 2009) 
 


(a) As used in this clause, “records” includes books, documents, accounting procedures and 
practices, and other data, regardless of type and regardless of whether such items are in 
written form, in the form of computer data, or in any other form. 
 


(b) Examination of costs.  If this is a cost-reimbursement, incentive, time-and-materials, 
labor-hour, or price redeterminable contract, or any combination of these, the Contractor 
shall maintain and the Contracting Officer, or an authorized representative of the 
Contracting Officer, shall have the right to examine and audit all records and other 
evidence sufficient to reflect properly all costs claimed to have been incurred or 
anticipated to be incurred directly or indirectly in performance of this contract.  This right 
of examination shall include inspection at all reasonable times of the Contractor’s plants, 
or parts of them, engaged in performing the contract. 
 


(c) Cost or pricing data.  If the Contractor has been required to submit cost or pricing data in 
connection with any pricing action relating to this contract, the Contracting Officer, or an 
authorized representative of the Contracting Officer, in order to evaluate the accuracy, 
completeness, and currency of the cost or pricing data, shall have the right to examine 
and audit all of the Contractor’s records, including computations and projections, related 
to –  
 


(1) The proposal for the contract, subcontract, or modification; 
 


(2) The discussions conducted on the proposal(s), including those related to 
negotiating; 
 


(3) Pricing of the contract, subcontract, or modification; or 
 


(4) Performance of the contract, subcontract or modification. 
 


(d) Comptroller General –  
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(1) The Comptroller General of the United States, or an authorized representative, 
shall have access to and the right to examine any of the Contractor’s directly 
pertinent records involving transactions related to this contract or a subcontract 
hereunder and to interview any current employee regarding such transactions. 
 


(2) This paragraph may not be construed to require the Contractor or subcontractor to 
create or maintain any record that the Contractor or subcontractor does not 
maintain in the ordinary course of business or pursuant to a provision of law. 


 
(e) Reports.  If the Contractor is required to furnish cost, funding, or performance reports, the 


Contracting Officer or an authorized representative of the Contracting Officer shall have 
the right to examine and audit the supporting records and materials, for the purpose of 
evaluating –  
 


(1) The effectiveness of the Contractor’s policies and procedures to produce data 
compatible with the objectives of these reports; and 
 


(2) The data reported. 
 


(f) Availability.  The Contractor shall make available at its office at all reasonable times the 
records, materials, and other evidence described in paragraphs (a), (b), (c), (d), and (e) of 
this clause, for examination, audit, or reproduction, until 3 years after final payment 
under this contract or for any shorter period specified in subpart 4.7, Contractor Records 
Retention, of the Federal Acquisition Regulation (FAR), or for any longer period required 
by statute or by other clauses of this contract.  In addition –  
 


(1) If this contract is completely or partially terminated, the Contractor shall make 
available the records relating to the work terminated until 3 years after any 
resulting final termination settlement; and 
 


(2) The Contractor shall make available records relating to appeals under the 
Disputes clause or to litigation or the settlement of claims arising under or 
relating to this contract until such appeals, litigation, or claims are finally 
resolved. 


 
(g) The Contractor shall insert a clause containing all the terms of this clause, including this 


paragraph (g), in all subcontracts under this contract that exceed the simplified 
acquisition threshold, and –  
 


(1) That are cost-reimbursement, incentive, time-and-materials, labor-hour, or price-
redeterminable type or any combination of these; 
 


(2) For which cost or pricing data are required; or 
 


(3) That requires the subcontractor to furnish reports as discussed in paragraph (e) of 
this clause. 
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The clause may be altered only as necessary to identify properly the contracting Parties and 
the Contracting Officer under the Government prime contract. 


 
(End of Clause) 


 
 Alternate I (Mar 2009).  As prescribed in 15.209 (b)(2), substitute the following paragraphs
 (d)(1) and (g) for paragraphs (d)(1) and (g) of the basic clause: 


 
(d) Comptroller General or Inspector General. 
 
  (1)  The Comptroller General of the United States, an appropriate Inspector  
   General appointed under section 3 or 8G of the Inspector General Act of 1978 
   (5 U.S.C. App.), or an authorized representative of either of the foregoing 
   officials, shall have access to and the right to –  
 


(i) Examine any of the Contractor’s or any subcontractor’s records that 
pertain to and involve transactions relating to this contract or a 
subcontract hereunder; and 
 


(ii) Interview any officer or employee regarding such transactions. 
 
 (g)(1) Except as provided in paragraph (g)(2) of this clause, the Contractor shall insert a 
   clause containing all the terms of this clause, including this paragraph (g), in all 
   subcontracts under this contract.  The clause may be altered only as necessary to 
   identify properly the contracting parties and the Contracting Officer under the  
   Government prime contract. 
 
    (2) The authority of the Inspector General under paragraph (d)(1)(ii) of this clause 
     does not flow down to subcontracts. 


I.66 FAR 52.225-21 Required Use of American Iron, Steel and Other Manufactured Goods –
Buy American Statute – Construction Materials (May 2014)  


 
(a) Definitions.  As used in this clause –  


 
“Component” means an article, material or supply incorporated directly into a 
construction material. 
 
“Construction material” means an article, material, or supply brought to the construction 
site by the Contractor or a subcontractor for incorporation into the building or work.  The 
term also includes an item brought to the site preassembled from articles, materials, or 
supplies.  However, emergency life safety systems, such as emergency lighting, fire 
alarm, and audio evacuation systems, that are discrete systems incorporated into a public 
building or work and that are produced as complete systems, are evaluated as a single and 
distinct construction material regardless of when or how the individual parts or 
components of those systems are delivered to the construction site.   
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“Domestic construction material” means the following –  
 


(1) An unmanufactured construction material mined or produced in the United States 
(the Buy American statute applies).  
 


(2) A manufactured construction material that is manufactured in the United States 
and, if the construction material consists wholly or predominantly of iron or steel, 
the iron or steel was produced in the United States (Section 1605 of the Recovery 
Act applies). 


 
“Foreign construction material” means a construction material other than a domestic 
construction material. 
 
“Manufactured construction material” means any construction material that is not 
unmanufactured construction material. 
 
“Steel” means an alloy that includes at least 50 percent iron, between .02 and 2 percent 
carbon, and may include other elements. 
 
“United States” means the 50 States, the District of Columbia, and outlying areas. 
 
“Unmanufactured construction material” means raw material brought to the construction 
site for incorporation into the building or work that has not been –  
 


(1) Processed into a specific form and shape; or 
 


(2) Combined with other raw material to create a material that has different 
properties than the properties of the individual raw materials. 


 
(b) Domestic preference. 


 
(1) This clause implements –  


 
(i) Section 1605 of the American Recovery and Reinvestment Act of 2009 


(Recovery Act) (Pub. L. 111-5), by requiring, unless an exception applies, 
that all  manufactured  construction material in the project  is 
manufactured in the United States and, if the construction material 
consists wholly or predominantly of iron or steel, the iron or steel was 
produced in the United States (produced in the United States means that 
all manufacturing processes of the iron or steel must take place in the 
United States, except metallurgical processes involving refinement of 
steel additives; and 
 


(ii)  41 U.S.C. chapter 83, Buy American,  by providing a preference for 
unmanufactured  construction material mined or produced in the United 
States over unmanufactured construction material mined or produced in a 
foreign country. 
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(2) The Contractor shall use only domestic construction material in performing this 
contract, except as provided in paragraph (b)(3) and (b)(4) of this clause. 
 


(3) This requirement does not apply to the construction material or components listed 
by the Government as follows: 
 


       ----------------------------------------------------------------------- 
[Contracting Officer to list applicable excepted materials or indicate “none”] 


 
(4) The Contracting Officer may add other foreign construction material to the list in 


paragraph (b)(3) of this clause if the Government determines that –  
 


(i) The cost of domestic construction material would be unreasonable. 
 


(A) The cost of domestic  manufactured  construction material, when 
compared to the cost of comparable foreign manufactured 
construction material, is unreasonable when the cumulative cost 
of such material will increase the cost of the contract by more 
than 25 percent ; 
 


(B) The cost of domestic unmanufactured construction material is 
unreasonable when the cost of such material exceeds the cost of 
comparable foreign unmanufactured construction material by 
more than 6 percent ; 


 
(ii) The construction material is not mined, produced, or manufactured in the 


United States in sufficient and reasonably available quantities and of a 
satisfactory quality;  
 


(iii) The application of the restriction of section 1605 of the Recovery Act  to 
a particular manufactured construction material would be inconsistent 
with the public interest or the application of the Buy American statute to a 
particular unmanufactured construction material would be impracticable 
or inconsistent with the public interest. 


 
(c) Request for determination of inapplicability of Section 1605 of the Recovery Act or the 


Buy American statute.  
 


(1)  
 


(i) Any Contractor request to use foreign construction material in accordance 
with paragraph (b)(4) of this clause shall include adequate information for 
Government evaluation of the request, including –  
 


(A) A description of the foreign and domestic construction materials; 
 


(B) Unit of measure; 
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(C) Quantity; 
 


(D) Cost; 
 


(E) Time of delivery or availability; 
 


(F) Location of the construction project; 
 


(G) Name and address of the proposed supplier; and 
 


(H) A detailed justification of the reason for use of foreign 
construction materials cited in accordance with paragraph (b)(4) 
of this clause. 
 


(ii) A request based on unreasonable cost shall include a reasonable survey of 
the market and a completed cost comparison table in the format in 
paragraph (d) of this clause. 
 


(iii) The cost of construction material shall include all delivery costs to the 
construction site and any applicable duty. 
 


(iv) Any Contractor request for a determination submitted after contract award 
shall explain why the Contractor could not reasonably foresee the need 
for such determination and could not have requested the determination 
before contract award.  If the Contractor does not submit a satisfactory 
explanation, the Contracting Officer need not make a determination. 


 
(2) If the Government determines after contract award that an exception to section 


1605 of the Recovery Act or the Buy American statute  applies and the 
Contracting Officer and the Contractor negotiate adequate consideration, the 
Contracting Officer will modify the contract to allow use of the foreign 
construction material. However, when the basis for the exception is the 
unreasonable cost of a domestic construction material, adequate consideration is 
not less than the differential established in paragraph (b)(4)(i) of this clause. 
 


(3) Unless the Government determines that an exception to section 1605 of the 
Recovery Act or the Buy American statute applies, use of foreign construction 
material is noncompliant with section 1605 of the American Recovery and 
Reinvestment Act or the Buy American statute.  


 
(d) Data.  To permit evaluation of requests under paragraph (c) of this clause based on 


unreasonable cost, the Contractor shall include the following information and any 
applicable supporting data based on the survey of suppliers: 
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Construction material description Unit of measure Quantity Cost (dollars) * 
Item 1:          
Foreign construction material          
Domestic construction material          
Item 2          
Foreign construction material          
Domestic construction material          


            


[List name, address, telephone number, and contact for suppliers surveyed.  Attach copy of 
response; if oral, attach summary.] [Include other applicable supporting information.] 


*Include all delivery costs to the construction site.] 


I.67 DEAR 970.5226-3 Community Commitment (Dec 2000) (DEVIATION) 
 
 It is the policy of the DOE to be a constructive partner in the geographic region in which
 DOE conducts its business.  The basic elements of this policy include: 
 


(a) Recognizing the diverse interests of the region and its stakeholders (including the 
Shoshone-Bannock Tribes); 
 


(b) Engaging regional stakeholders in issues and concerns of mutual interest; and 
 


(c) Recognizing that giving back to the community is a worthwhile business practice. 
 
Accordingly, the Contractor agrees that its business operations and performance under the 
contract will be consistent with the intent of the policy and elements set forth above. 


 
 





		I.1 FAR 52.252-1 Solicitation Provisions Incorporated by Reference (Feb 1998)

		I.2 FAR 52.202-1 Definitions (Dec 2001)

		I.3 Reserved

		I.4 FAR 52.223-7 Notice of Radioactive Materials (Jan 1997)

		I.5 FAR 52.223-11 Ozone-Depleting Substances (May 2001)

		I.6 FAR 52.225-9 Buy American Construction Materials (May 2014)

		I.7 Reserved

		I.8 FAR 52.252-6 Authorized Deviations in Clauses (Apr 1984)

		I.9 DEAR 952.209-72 Organizational Conflicts of Interest (Jun 1997)                        Alternate I (Jun 1997)

		I.10 DEAR 970.5203-1 Management Controls (Dec 2000) (DEVIATION)

		I.11 DEAR 970.5203-2 Performance Improvement and Collaboration (Dec 2000)

		I.12 DEAR 970.5203-3 Contractor’s Organization (Dec 2000)

		I.13 DEAR 970.5204-1 Counterintelligence (Dec 2010)

		I.14 DEAR 970.5204-2 Laws, Regulations, and DOE Directives (Dec 2000) (DEVIATION)

		I.15 DEAR 970.5204-3 Access To and Ownership of Records (Dec 2000)

		I.16 DEAR 970.5208-1 Printing (Dec 2000)

		I.17 DEAR 970.5215-1 Total Available Fee: Base Fee Amount and Performance Fee Amount (Dec 2000) Alternate I (Dec 2000) Alternate IV (Dec 2000)

		I.18 Reserved

		I.19 DEAR 970.5215-3 Conditional Payment of Fee, Profit and Other Incentives – Facility Management Contracts (Jan 2004) Alternative II (Jan 2004)

		I.20 DEAR 970.5222-1 Collective Bargaining Agreements Management and Operating Contracts (Dec 2000)

		I.21 DEAR 970.5222-2 Overtime Management (Dec 2000)

		I.22 DEAR 970.5223-1 Integration of Environment, Safety and Health into Work Planning and Execution (Dec 2000)

		I.23 DEAR 970.5223-4 Workplace Substance Abuse Programs at DOE Sites (Dec 2000)

		I.24 DEAR 970.5223-7 Sustainable Acquisition Program (Oct 2010)

		I.25 DEAR 970.5226-1 Diversity Plan (Dec 2000)

		I.26 DEAR 970.5226-2 Workforce Restructuring under Section 3161 of the National Defense Authorization Act for Fiscal Year 1993 (Dec 2000)

		I.27 Reserved

		I.28 Reserved

		I.29 DEAR 970.5227-2 Rights in Data-Technology Transfer (Apr 2015)

		I.30 DEAR 970.5227-3 Technology Transfer Mission (Apr 2015)

		I.31 DEAR 970.5227-4 Authorization and Consent (Aug 2002)

		I.32 DEAR 970.5227-5 Notice and Assistance Regarding Patent and Copyright Infringement (Aug 2002)

		I.33 DEAR 970.5227-6 Patent Indemnity – Subcontracts (Dec 2000)

		I.34 DEAR 970.5227-8 Refund of Royalties (Aug 2002)

		I.35 DEAR 970.5227-10 Patent Rights – Management and Operating Contracts, Nonprofit Organization or Small Business Firm Contractor (Dec 2000)

		I.36 Reserved

		I.37 DEAR 970.5227-12 Patent Rights – Management and Operating Contracts, For Profit Contractor, Advance Class Waiver (Dec 2000)

		I.38 DEAR 970.5228-1 Insurance – Litigation and Claims (Mar 2002)

		I.39 DEAR 970.5229-1 State and Local Taxes (Dec 2002)

		I.40 DEAR 970.5231-4 Preexisting Conditions (Dec 2002) Alternate II (Dec 2000)

		I.41 DEAR 970.5232-1 Reduction or Suspension of Advance, Partial or Progress Payments upon Finding of Substantial Evidence of Fraud (Dec 2000)

		I.42 DEAR 970.5232-2 Payments and Advances (Dec 2000) Alternate II (Dec 2000)  Alternate III (Dec 2000)

		I.43 DEAR 970.5232-3 Accounts, Records and Inspection (Dec 2000) (DEVIATION)

		I.44 DEAR 970.5232-4 Obligation of Funds (Dec 2000)

		I.45 DEAR 970.5232-5 Liability with Respect to Cost Accounting Standards (Dec 2000)

		I.46 DEAR 970.5232-6 Strategic Partnership Projects (Apr 2015)

		I.47 DEAR 970.5232-7 Financial Management System (Dec 2000)

		I.48 DEAR 970.5232-8 Integrated Accounting (Dec 2000)

		I.49 DEAR 970.5235-1 Federally Funded Research and Development Center Sponsoring Agreement (Apr 2015)

		I.50 DEAR 970.5236-1 Government Facility Subcontract Approval (Dec 2000)

		I.51 Reserved

		I.52 DEAR 970.5242-1 Penalties for Unallowable Costs (Dec 2000)

		I.53 DEAR 970.5243-1 Changes

		I.54 DEAR 970.5244-1Contractor Purchasing System (Aug 2016)

		I.55 DEAR 970.5245-1 Property (Aug 2016)  Alternate I (Aug 2016)

		I.56 Reserved

		I.57 FAR 52.223-3 Hazardous Material Identification and Material Safety Data (Jan 1997)

		I.58 FAR 52.227-23 Rights to Proposal Data (Technical) (Jun 1987)

		I.59 FAR 52.250-1 Indemnification under Public Law 85-804 (Apr 1984)                   Alternate I (Apr 1984)

		I.60 DEAR 952.250-70 Nuclear Hazards Indemnity Agreement (Oct 2005)

		I.61 DEAR 970.5217-1 Strategic Partnership Projects (Apr 2015)

		I.62 FAR 52.219-28 Post Award Small Business Program Representation (Jul 2013)

		I.63 FAR 52.203-15 Whistleblower Protections under the American Recovery and Reinvestment Act of 2009 (Mar 2009)

		I.64 Reserved

		I.65 FAR 52.215-2 Audit and Records – Negotiations (Mar 2009) Alternate I (Mar 2009)

		I.66 FAR 52.225-21 Required Use of American Iron, Steel and Other Manufactured Goods –Buy American Statute – Construction Materials (May 2014)

		I.67 DEAR 970.5226-3 Community Commitment (Dec 2000) (DEVIATION)






Contract No. DE-AC07-05ID14517 
Section J, Attachment F-9 


Conformed thru Modification No. 421 
 


 
 
 
 
 
 
 
 
 
 
 
 
 
 


PART III – SECTION J, ATTACHMENT F-9 
 


MEMORANDUM OF UNDERSTANDING BETWEEN 
THE DEPARTMENT OF ARMY 


AND THE DEPARTMENT OF ENERGY 
(DE-AI07-89ID12865) 


 
Effective April 30, 2018 – April 29, 2022 


 








































Contract No. DE-AC07-05ID14517 
Section J, Attachment G 


Conformed thru Modification No. 421 
 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


PART III - SECTION J, ATTACHMENT G 
 


LIST OF APPLICABLE DOE DIRECTIVES 
(LIST B) 


  







Contract No. DE-AC07-05ID14517 
Section J, Attachment G 


Conformed thru Modification No. 421 
 


The following DOE directives contain requirements relevant to the scope of work under the Idaho 
National Laboratory (INL) contract.  In most cases, the requirements applicable to the Contractor are 
contained in a Contractor Requirements Document (CRD) attached to the DOE directive.  The 
Contractor shall continuously evaluate the workscope and contract requirements for opportunities to 
improve efficiency or creativity.  In support of that objective, Section H, clause H.5 defines a process 
by which the Contractor may propose alternative methods to the DOE directives listed in this section. 
 
Note: Directives with an asterisk (*) contain an exemption.  The details of the exemption can be 
found in the table located below the directives table. 
 


Directive No. Directive Title 
O 130.1 Budget Formulation Process 
M 140.1-1B Interface with the Defense Nuclear Facilities Safety Board 
O 142.2A, Admin Chg. 1 Voluntary Offer Safeguards Agreement and Additional Protocol with 


the International Atomic Energy Agency 
M 142.2-1, Admin Chg. 1 Manual for Implementation of the Voluntary Offer Safeguards 


Agreement and Additional Protocol with the International Atomic 
Energy Agency 


O 142.3A, Chg. 1 Unclassified Foreign Visits and Assignments Program 
O 144.1, Admin Chg. 1 Department of Energy American Indian Tribal Government 


Interactions and Policy 
O 150.1A Continuity Programs1  
O 151.1D Comprehensive Emergency Management System 
O 153.1 Departmental Radiological Emergency Response Assets 
O 200.1A, Chg. 1 Information Technology Management 
O 205.1B, Chg. 3 Department of Energy Cyber Security Program2 
O 206.1 Department of Energy Privacy Program 
O 206.2 Identity, Credential and Access Management (ICAM)3 
O 210.2A DOE Corporate Operating Experience Program 
O 221.1B  Reporting Fraud, Waste and Abuse to the Office of Inspector General 
O 225.1B Accident Investigations 
O 226.1B Department of Energy Oversight Policy 
O 227.1A Independent Oversight Policy 
O 231.1B, Admin Chg. 1 Environment, Safety and Health Reporting 
O 232.2A Occurrence Reporting and Processing of Operations Information 
O 241.1B, Admin Chg. 1 Scientific and Technical Information Management 
O 243.1B, Admin Chg. 1 Records Management Program 
O 252.1A, Admin Chg. 1 Technical Standards Program 


                                                 
1 The applicability of DOE O 150.1A is contingent upon available funding if the scope of the Directive deviates 
from the BEA COOP Plan.  At that time a new Contract Applicability Review would be performed to identify any 
cost impacts, and submitted to DOE for review. 
2 DOE must authorize INL to perform a Contract Applicability Review if DOE modifies the Senior DOE Risk 
Management Approach Implementation Plan.  A modification to this Plan will have a significant impact to INL’s 
Site Risk Management Approach. 
3 The applicability of DOE O 206.2 is contingent upon available funding.  It is agreed that BEA is released from 
implementation compliance if no funding is made available by DOE for this activity. 
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Directive No. Directive Title 
O 313.1 Management and Funding of the Department’s Overseas Presence 
O 341.1A Federal Employees Health Services4 
O 350.1, Chg. 6 Contractor Human Resource Management Programs 
P 364.1 Health and Safety Training Reciprocity 
O 410.2, Admin Chg. 1 Management of Nuclear Materials 
O 411.2 Scientific Integrity 
O 412.1A, Admin Chg. 1 Work Authorization System 
O 413.1B Internal Control Program 
O 413.2C Laboratory Directed Research and Development 
O 413.3B, Chg. 4 Program and Project Management for the Acquisition of Capital 


Assets 
O 414.1D, Admin Chg. 1 Quality Assurance 
O 415.1,  Chg. 2  Information Technology Project Management 
O 420.1C, Chg. 1 Facility Safety 
O 420.2C* Safety of Accelerator Facilities 
O 422.1, Admin Chg. 2 Conduct of Operations 
O 425.1D, Admin Chg. 1* Verification of Readiness to Start Up or Restart Nuclear Facilities 
O 426.2, Admin Chg. 1 Personnel Selection, Training, Qualification and Certification 


Requirements for DOE Nuclear Facilities 
O 433.1B, Admin Chg. 1 Maintenance Management Program for DOE Nuclear Facilities 
O 435.1, Chg. 1 Radioactive Waste Management 
M 435.1-1, Chg. 2 Radioactive Waste Management Manual 
O 436.1 Departmental Sustainability 
O 440.2C, Admin Chg. 1 Aviation Management and Safety 
O 442.1A Department of Energy Employee Concerns Program 
O 442.2, Chg. 1 Differing Professional Opinions for Technical Issues Involving 


Environmental, Safety and Health Technical Concerns 
O 443.1B, Chg. 1 Protection of Human Research Subjects 
O 452.8 Control of Nuclear Weapon Data 
O 456.1A The Safe Handling of Unbound Engineered Nanoparticles 
P 456.1 Secretarial Policy Statement of Nanoscale Safety 
O 457.1A Nuclear Counterterrorism5 
O 458.1, Admin Chg. 3 Radiation Protection of the Public and the Environment 
O 460.1D Hazardous Materials Packaging and Transportation Safety 
O 460.2A Departmental Materials Transportation and Packaging Management 
M 460.2-1A Radioactive Material Transportation Practices Manual 
O 461.1C  Packaging and Transportation for Offsite Shipment of Materials of 


National Security Interest6 


                                                 
4 The applicability of DOE O 341.1A is limited to the Contractor’s Occupational Medical Program, which also 
provides services to Federal employees. 
5 If future work is identified, BEA will conduct a Contract Applicability Review, identify any cost impacts and 
submit to DOE for review at that time. 
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Directive No. Directive Title 
O 461.2 Onsite Packaging and Transfer of Materials of National Security 


Interest 
O 462.1, Admin Chg. 1 Import and Export of Category 1 & 2 Radioactive Sources Aggregated 


Quantities 
O 470.3C Design Basis Threat (DTB) Order 
O 470.4B, Chg. 2 Safeguards and Security Program 
M 470.4-6, Admin Chg. 1 Nuclear Material Control and Accountability 
O 470.5 Insider Threat Program 
O 470.6, Chg. 1 Technical Security Program 
O 471.1B Identification and Protection of Unclassified Controlled Nuclear 


Information 
O 471.3, Chg. 1 Identifying and Protecting Official Use Only Information 
M 471.3-1, Chg. 1 Manual for Identifying and Protecting Official Use Only Information 
O 471.5 Special Access Program 
O 471.6, Admin Chg. 2 Information Security 
O 472.2, Chg. 1 Personnel Security 
O 473.3A, Chg. 1 Protection Program Operations 
O 475.1 Counterintelligence Program 
O 475.2B Identifying Classified Information 
M 481.1-1A, Chg. 1 Reimbursable Work for Non-Federal Sponsors Process Manual7 
O 483.1B DOE Cooperative Research and Development Agreements 
O 484.1, Admin Chg. 2 Reimbursable Work for the Department of Homeland Security 
O 522.1 Pricing of Departmental Materials and Services 
O 534.1B Accounting 
O 551.1D, Admin Chg. 2 Official Foreign Travel 
O 5480.30, Admin Chg. 1 Nuclear Reactor Safety Design Criteria8 
O 5639.8A Security of Foreign Intelligence Information and Sensitive 


Compartmented Information Facilities 
O 5670.1A Management and Control of Foreign Intelligence 


 
Exemptions to Applicable Directives 


 


 


                                                                                                                                                             
6 All commonly transported Type B bulk fissile material shipments must include an expanded data set as an 
appendix to OST F 1540.5 to include the number of product cans along with product can fissile and impurity mass 
when applicable. 
7 Clarification for M 481.1-1A: For implementation of DOE M 481.1-1A, Intercompany Work Transfers (IWTS) is 
not within the scope of Work for Others (WFO). 
8 DOE O 5480.30 applies to any Non-NRC licensed reactor design undertaken or to be deployed at the INL, and to 
design modifications to the Advanced Test Reactor. 


Directive No. Exemption 
O 420.1C, Chg. 1 CCN 239259, AS-CMD-INL-18-047 
M 435.1-1, Chg. 2 CCN 242568, IFM-18-018 (this exemption supersedes previous 


treatment exemption granted on October 8, 2015; IFM-15-023) 
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DETERMINATION PURSUANT TO THE ACT OF AUGUST 28, 1958, 


 72 STAT. 972 PUBLIC LAW 85-804 (50 U.S.C. 1431-35) 
 


WHEREAS, a construction site labor agreement entitled "INL Site Stabilization Agreement," 


applicable to the portions of the Idaho National Engineering and Environmental Laboratory 


administered by the Idaho Operations Office of the United States Department of Energy, has been 


executed by Morrison-Knudsen Co., Inc., Catalytic, Inc. and other construction companies 


performing work at INL and the Building and Construction Trades Department of the AFL-CIO, the 


International Unions affiliated therewith, and the International Brotherhood of Teamsters, 


Chauffeurs, Warehousemen and Helpers of America. 


 


WHEREAS, the Department of Energy has concluded that adherence to certain conditions of 


employment set forth in the afore-mentioned labor agreement (including, where applicable, the 


requirement set forth in that Agreement to become a party signatory) by all contractors and 


subcontractors performing work, under contracts and subcontracts which are made subject to the 


Davis-Bacon Act at the Idaho Operations Office (DOE-ID) administered areas at the Idaho National 


Engineering and Environmental Laboratory of the Department of Energy, will promote stability, 


efficiency, and economy of performance of contracts and subcontracts which directly affect the 


national defense; and, 


 


WHEREAS, prompt, orderly, and economic performance of such work may be seriously 


impeded by failure to require adherence to the contract clause attached hereto as Attachment No. I, 


and by reference made a part of this Determination. 


 


Therefore, pursuant to authority of Public Law 85-804 vested in the Secretary of the U.S. 


Department of Energy, by Executive Order 10789, as amended, it is determined necessary in order to 


facilitate the national defense to include a clause in all DOE-ID administered contracts, and 


subcontracts thereunder, and amendments and modifications thereof, which are made subject to the 


Davis-Bacon Act at the Idaho National Engineering and Environmental Laboratory, requiring that 


such contractors and subcontractors shall adhere to certain conditions of employment as set forth in 


the contract clause attached hereto as Amendment I. 


 


The Manager, Idaho Operations Office, is authorized (1) to modify Attachment I from time to time, 


and (2) to direct contractors to pay amounts for wages, fringe benefits, and other employee 


compensation as the INL Site Stabilization Agreement, including its Appendices A, may be modified 


from time to time. 


 


 


s/Donald Paul Hodel        January 16, 1985 


Secretary of Energy         Date 


 


 


 


 


 -i- 


  







 


 


Department of Energy 


 Pittsburgh Naval Reactors Office 


 P.O. Box 109 


 West Mifflin, Pennsylvania 15122 


 


 April 19, 1985 


 


 


MEMORANDUM FOR Troy E. Wade II, Manager 


Idaho Operations Office 


 


SUBJECT:   INL Site Stabilization Agreement 


 


 


Construction work at the Idaho National Engineering and Environmental Laboratory (INL) covered 


by the Davis-Bacon Act is now subject to the INL Site Stabilization Agreement which was recently 


negotiated between contractors and labor unions performing such work.  The Pittsburgh Naval 


Reactors Office (PNR) understands Donald P. Hodel, former Secretary of Energy, made a 


determination under Public Law 85-804 that this agreement will be incorporated into contracts and 


subcontracts for construction work at the site. 


 


This is to confirm that PNR subscribes to the applicability of the INL Site Stabilization Agreement 


to all construction contracts for work at the Naval Reactors Facility on the INL that are administered 


by PNR or its management contractor, Westinghouse Electric Corporation, and that these 


construction contracts should contain the clause incorporating the agreement. 


 


If you concur in this position, please indicate by signing below. 


 


 


s/ C.K. Gaddis 


    Manager 


 


 


Concurrence: 


 


s/  Troy E. Wade II 


     Manager 


     Idaho Operations Office 
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 ATTACHMENT I 


 


PROVISIONS FOR CONSTRUCTION CONTRACTS AND SUBCONTRACTS 


ADMINISTERED BY THE IDAHO OPERATIONS OFFICE OF THE UNITED STATES 


DEPARTMENT OF ENERGY WHICH ARE SUBJECT TO THE DAVIS-BACON ACT AND 


PERFORMED AT THE IDAHO NATIONAL ENGINEERING and ENVIRONMENTAL 


LABORATORY 


 


(a) The INL Site Stabilization Agreement, which is referenced in this Attachment I  and attached 


hereto, consists of a Basic Agreement dated November 1, 1984 signed by Morrison-Knudsen 


Co., Inc., Catalytic, Inc., and other construction companies performing work at INL, and the 


Building and Construction Trades Department of the AFL-CIO; the International Unions 


affiliated therewith; and the International Brotherhood of Teamsters, Chauffeurs, 


Warehousemen and Helpers of America. 


 


(b) This Attachment I applies to employees performing work, under contracts or subcontracts 


administered by the Idaho Operations Office of the U.S. DOE (DOE-ID) which are subject to 


the Davis Bacon Act, in the classifications set forth in the Agreement for work performed at the 


  Idaho National Engineering and Environmental Laboratory (INL), 


 


(c) Contractors and Subcontractors at all tiers who are parties to agreement(s) for construction work 


performed at the INL, or who are parties to a national labor agreement for such construction 


work, shall become signatory to the Agreement and shall abide by all of its provisions, 


including its Appendices A.  Subcontractors at all tiers who have subcontracts with a signatory 


Contractor or Subcontractor shall become signatory to the Agreement and shall abide by all its 


provisions, including its Appendices A. 


 


(d) Contractors and Subcontractors at all tiers who are not signatory to the Agreement and who are 


not required under paragraph (c) above to become signatory to the Agreement, shall pay not less 


and no more that the wages, fringe benefits, and other employee compensation set forth in 


Appendices A to the Agreement and shall adhere, except as otherwise directed by the 


Contracting Officer, to the following provisions of the Agreement: 


(1)  Article VIII  Equal Employment Opportunities 


 


(2)  Article X  Nonsignatory Contractor Requirements 


 


(3)  Article XI  Coordinator 


 


(4)  Article XVI  General Work Rules 


 


(5)  Article XVII  Hours of Work 


 


(6)  Article XVIII Application of Appendix A 


 


(7)  Article XXII  Standing Board of Adjustment 


 


(8)  Appendix A  Wage Rates 


  


 (9)  Appendix C  Employee Notification 


       -iii- 







 


 


(e) The Contractor agrees that contributions in connection with this contract to Industry Promotion 


Funds, or similar funds, will not be allowable costs under this contract. 


 


(f) The obligation of the Contractor and his Subcontractors to pay fringe benefits shall be 


discharged by making payments required by this Contract in accordance with the provisions of 


the amendments to the Davis-Bacon Act contained in the Act of July 2, 1964 (Public Law 88-


349-78 Stat. 238-239), and the Department of Labor regulations in implementation thereof (29 


CFR, Parts 1, 5) 


 


(g) The Contracting Officer may, from time to time, direct the contractor to pay the amounts for 


wages, fringe benefits, and other employee compensation as the INL Site Stabilization 


Agreement, including it Appendices A, may be modified by the parties thereto from time to 


time. 


 


(h) (1) In the Event of failure to comply with paragraphs (c), (d), (e), (f), and (g) above, or 


failure to perform any of the obligations imposed upon the Contractor and his 


Subcontractors hereunder,  the Contracting Officer may withhold any payments due to 


the Contractor and may terminate the Contract for default. 


 


(2) The rights and remedies of the Government provided in this Attachment I shall not be 


exclusive and are in addition to any other right and remedies of the Government provided 


by law or under this contract. 


 


(i) The requirements of this Attachment I are in addition to, and shall not relieve the Contractor of 


any obligation imposed by other clauses of this Contract, including those entitled "Davis-Bacon 


Act", Contract Work Hours and Safety Standards Act - Overtime Compensation", "Payrolls and 


Basic Records",  "Compliance with Copeland Act Requirements", "Withholding", and 


"Contract Termination: Debarment". 


 


(j) The Contractor agrees to maintain his bid or proposal records showing rates and amounts used 


for computing wages and other compensation, and his payroll and personnel records during the 


course of work subject to this Attachment I, and preserve such records for a period of three 


years thereafter, for all employees performing such work.  Such records will contain the name 


and address of each such employee, his correct classification, rate of pay, daily and weekly 


number of hours worked, and dates and hours of the day within which work was performed, 


deductions made, and the amounts for wages and other compensation covered by paragraphs  


(c), (d), (e), (f), and (g) hereof.  The Contractor agrees to make these records available for 


inspection by the Contracting Officer and will permit him to interview employees during 


working hours on the job. 


 


(k) The Contractor agrees to insert the provisions of this Attachment I, including this paragraph (k), 


in all subcontracts for the performance of work subject to the Davis-Bacon Act at the Idaho 


Operations Office administered portions of the INL. 


 


 


 


 


 -iv- 
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THIS AGREEMENT is made and entered into this 19th day of June, 1984, by and between the 


Contractors and Subcontractors signatory to this AGREEMENT, hereinafter referred to as 


"EMPLOYERS," performing construction work (determined to be covered by the Davis-Bacon 


Act by the OWNER), and the Building and Construction Trades Department of the AFL-CIO, 


the Idaho Building and Construction Trades Council and the International Unions affiliated 


therewith signatory hereto, the International Brotherhood of Teamsters, Chauffeurs, 


Warehousemen and Helpers of America, and the signatory local unions, hereinafter collectively 


called "UNIONS". 


 


 


 ARTICLE I 


 BARGAINING AGENT 
 


The EMPLOYERS are the principals and do not act as the agent of or bind the OWNER for any 


purpose relating to or arising out of the terms and conditions hereof.  Each UNION signatory hereto 


agrees that it will confer and negotiate only with the EMPLOYERS or their duly authorized 


representatives on all matters in the administration, interpretation, and enforcement of the terms of 


this AGREEMENT. 


 


In the event of any violation of the terms of this AGREEMENT, the responsible and authorized 


representative of the UNIONS signatory hereto, or EMPLOYER, as the case may be, shall promptly 


take such affirmative action as is within their power immediately to correct and terminate the 


violation. 


 


 


 ARTICLE II 


 PREAMBLE 
 


The parties to this AGREEMENT recognize that the work covered by this AGREEMENT is 


specialized and unique construction requiring long periods of time, large scale capital outlays, 


exacting construction and performance standards including protection of the health and safety of the 


public and EMPLOYEES, and a need for higher labor skills for many operations and complex 


managerial organizations.  The careful planning and scheduling of work operations can make a 


major contribution in this circumstance to cost reduction and more rapid job completion.  The parties 


further recognize the national importance of the INL mission in assuring adequate supplies of energy 


for economic growth and national defense, the creation of job opportunities and for a greater degree 


of energy independence in the national interest.  The parties believe that this AGREEMENT 


constitutes a vital contribution to the achievement of the objectives of national defense and a national 


energy policy. 


 


It has been determined necessary, pursuant to the authority of Public Law 85-804, vested in the 


Secretary of the Department of Energy by Executive Order 10789, to facilitate such national defense 


and national interest to include a clause in OWNER contracts and subcontracts thereunder and 


amendments and modifications thereof, for the performance of work under contracts and 


subcontracts which are subject to the Davis-Bacon Act within the TERRITORY requiring such 


contractors to pay the money provisions of this AGREEMENT. 
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This AGREEMENT is to aid in the elimination of construction delays attributed to labor-


management issues, and increasing the opportunity for more effective planning of work operations 


by contractors.  The AGREEMENT is uniquely a full and complete SITE STABILIZATION 


AGREEMENT that does not depend on other collective bargaining agreements in the construction 


industry whether local, regional or national in scope except as defined herein.  The parties agree to 


abide by the terms and conditions of employment set forth in this AGREEMENT and to resolve any 


questions or any dispute in accordance with the procedures specified in this AGREEMENT without, 


strike, lockout or other interruption of work operations.  Additional contractors or association of 


contractors may become parties to this AGREEMENT for all construction work encompassed by this 


AGREEMENT. 


 


 


 ARTICLE III 


 TERRITORY 
 


This AGREEMENT shall cover all OWNER contracts or subcontracts for the performance of 


construction work at the actual site of construction within the geographic confines of the Idaho 


National Engineering and Environmental Laboratory. 


 


 ARTICLE IV 


 OWNER 
 


The OWNER, for the purpose of the AGREEMENT, shall be the U.S. Department of Energy (DOE), 


or successor agency. 


 


 ARTICLE V 


 SCOPE OF AGREEMENT 
 


The terms of this AGREEMENT shall not apply to work of the EMPLOYER being performed under 


the terms of the National Tank Manufacturers' Agreement, the Stack Agreement, or the Cooling 


Tower Agreement.  In the event of a conflict between any provisions of this AGREEMENT and 


those existing in any other national or local agreements, the terms of this AGREEMENT will be 


applied and shall prevail. 


 


The deliveries of equipment, apparatus, machinery and construction material to the site of 


construction shall not be within the scope of this AGREEMENT until such equipment, apparatus, 


machinery and construction material is placed in the possession and control of an EMPLOYER 


bound by the terms of this AGREEMENT. 


 


The handling of construction materials at the railhead and to the project shall be the work of the 


appropriate craft.  Providing, however, that nothing herein shall limit the use of common carriers for 


the handling, transporting and warehousing of the OWNER'S materials and equipment. 


 


The handling of excess construction materials at the jobsite and to the OWNER'S designated storage 


point shall be the work of the appropriate craft. 
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ARTICLE VI 


 MANAGEMENT RIGHTS 
 


The EMPLOYER retains full and exclusive authority for the management of his operations.  


Except as expressly limited by other provisions of this AGREEMENT, the EMPLOYER may 


direct his working forces at his sole prerogative, including hiring or termination for just cause, of 


his EMPLOYEES.
  
 No rules, customs, or practices shall be permitted or observed which limit or 


restrict production or limit or restrict the joint or individual working efforts of  EMPLOYEES.
 
 


The EMPLOYER may utilize any methods or techniques of construction, and there shall be no 


limitations or restrictions on the use of machinery, pre-cast materials, equipment, tools or other 


labor-saving devices, nor shall there be any limitations upon choice of materials equipment or 


design.  The EMPLOYER shall assign and schedule work and shall determine when overtime 


will be worked and may require reasonable overtime.  The EMPLOYER has the right to establish 


and enforce reasonable work rules for the job and to refuse to rehire anyone terminated for cause. 


 The EMPLOYER shall retain all existing rights of management and all rights conferred on it by 


law.  EMPLOYERS shall therefore have no restrictions, except those specifically provided for in 


this AGREEMENT. 


(See general Work Rules Article XVI numbers 1,2,4,5,7,8,10,11,12,13,18) 


         (Footnote 20, Executive Board 11/17/84) 


Loitering on the job is a management responsibility to correct.  


 


ARTICLE VII 


 NO STRIKES - NO LOCKOUTS 
 


The UNIONS, the EMPLOYERS, and the EMPLOYEES, individually, realize the importance to all 


parties of the uninterrupted performance of the work within the TERRITORY. 


 


The EMPLOYEES will not strike, engage in any picketing, sympathy strikes, sit-downs, stand-ins, 


slowdowns, wobbles, walk-offs, mass resignations, or other refusals to work, and will refuse to 


honor any picket line established by anyone, whether parties to this AGREEMENT or otherwise, and 


will not make any attempt of any kind to dissuade others from making deliveries to, or performing 


services for, or otherwise doing business within the TERRITORY. 


 


The UNIONS will not encourage, or condone any picketing, strikes, sympathy strikes, sit-downs, 


stand-ins, slowdowns, wobbles, walk-offs, mass resignations, or other refusals to work of any kind, 


or attempts to dissuade others from making deliveries to the TERRITORY, from performing services 


for, or otherwise doing business within the TERRITORY, and if such prohibited activities occur, the 


UNIONS will take all reasonable and necessary actions to end such prohibited activities. 


 


There shall be no lockout by the EMPLOYER, however, in the event of a strike over local or area 


contract negotiations, it will not be considered a violation of this AGREEMENT for the 


EMPLOYER(S) to stop work covered by this AGREEMENT for the duration of a strike, or from 


shutting down all or part of the work within the TERRITORY in such event provided notification is 


given to the appropriate UNION(S) a minimum of five (5) working days prior to taking such action.  


In addition, in the event of a strike over local or area contract negotiations, it will not be  


considered a violation of this AGREEMENT for the UNION(S) to refuse to furnish men to the 


EMPLOYER(S) for the duration of the strike provided notification is given to the appropriate 
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EMPLOYER(S) a minimum of five (5) working days prior to taking such action, and provided the 


UNION(S) agree not to picket within the TERRITORY or otherwise attempt to dissuade others from 


the performance of work on the Project, or from making deliveries thereto, or from performing 


services or otherwise doing business within the TERRITORY.  Such notification may be given a 


minimum of five (5) working days prior to the expiration of the local or area agreement. 


 


Any EMPLOYEE who participates in or encourages any activities which interfere with the normal 


operations within the TERRITORY shall be subject to injunctive action and disciplinary action 


including discharge.  The UNION shall not be liable for acts of EMPLOYEES for which it has no 


responsibility. 


 


The UNIONS further agree that if any UNION or any other persons, whether parties to this 


AGREEMENT or otherwise, engage in any picketing or work stoppage, the UNIONS shall consider 


such work stoppage or picketing to be illegal, and will refuse to honor such picket line or work 


stoppage.  The UNION agrees that it will not permit or condone any sympathy strike by its members 


for any reasons. 


 


No provisions in any existing or future local or area collective bargaining agreement shall be deemed 


to limit or restrict the EMPLOYER'S right to fully pursue any and all remedies available under law 


in the event of a violation of this Article. 


 


 


In lieu of or in addition to any other action, any signatory party to this AGREEMENT may initiate 


Grievance Procedure Step 3 when a breach of this Article is alleged. 


 


 ARTICLE VIII 


 EQUAL EMPLOYMENT OPPORTUNITY 
 


It is agreed that affirmative action shall be taken to afford equal employment opportunity to all 


qualified persons without regard to age, race, creed, color, sex or national origin; further, equal 


employment opportunity shall be given to Vietnam era veterans and handicapped persons.  This 


commitment shall be applicable to all matters relating to hiring, training, promotion, transfer, or 


termination of EMPLOYEES.  Furthermore, the parties agree to cooperate to the fullest extent to 


achieve the intent and purposes of Title VII, Civil Rights Act of 1964 as amended, and Executive 


Order 11246 or such laws or executive orders as may supersede them. 


 


ARTICLE IX 


 SIGNATORY CONTRACTOR REQUIREMENTS 
  


Any contractor or his subcontractor at any tier who is a party to agreements for construction work 


with Local Union(s) having jurisdiction over the type of work being contracted under this  


AGREEMENT, or party to a National Labor Agreement for such construction work, shall become 


signatory to this AGREEMENT for all work covered in such contracts or subcontracts.
 
 Provision 


will be made for any such EMPLOYER or subcontractor at any tier to sign and fully comply with 


this AGREEMENT for all work covered by its contract or subcontracts performed at the site of 


construction, provided that this SITE STABILIZATION AGREEMENT shall apply within the 


TERRITORY only. 
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If any EMPLOYER or his subcontractor at any tier who is signatory to this AGREEMENT 


subcontracts the performance of any work, written provision shall be made within the subcontract for 


compliance by the subcontractor with all the terms and provisions of this AGREEMENT.  In 


conformity  with such obligation, any EMPLOYER or subcontractor shall indicate his acceptance of 


the terms and conditions of this AGREEMENT as governing work within the TERRITORY by 


signing the EMPLOYER'S Signature Sheet provided for this purpose and delivering a copy thereof 


to the COORDINATOR and to the appropriate UNIONS prior to his commencement of any work 


within the TERRITORY.     (Footnote 31; Executive Board 6/28/88) 


A signatory contractor's lower tiers must be signatory to the Site Stabilization Agreement and 


must, therefore, use the hiring hall procedure of the local unions.  


 


The UNIONS agree that the provisions, conditions and benefits hereof shall be extended to all 


EMPLOYERS and subcontractors at any tier insofar as work within the TERRITORY is concerned, 


provided only that such contractors or subcontractors shall become signatory to this AGREEMENT. 


 


Any EMPLOYER, subcontractor, or UNION who becomes a party to this AGREEMENT as 


provided above shall alone be liable and responsible for his own individual acts and conduct and for 


any breach or alleged breach of this AGREEMENT by him, and shall not have any imputed 


responsibility or liability for any breach of another EMPLOYER, subcontractor, or UNION.  Any 


alleged breach of another EMPLOYER, subcontractor, or UNION or any dispute between a UNION 


and any EMPLOYER, any subcontractor or other UNION respecting compliance with the terms 


herein shall not affect the rights, responsibilities, obligations, and duties between the UNION, 


EMPLOYERS or subcontractors at any tier who are party to this AGREEMENT.  The liability of the 


separate UNIONS, EMPLOYERS and subcontractors under this AGREEMENT shall be several and 


not joint. 


 


 ARTICLE X 


 NON-SIGNATORY CONTRACTOR REQUIREMENTS 
 


Nothing in this AGREEMENT shall be construed to limit the OWNER'S right to make selection for 


purposes of awarding construction contracts or material purchase orders within the TERRITORY, 


and the right of refusal remains solely with the OWNER.  If such award is to a contractor which is 


not signatory to a union agreement covering such work, then such contractor and his non-signatory 


subcontractors shall not be obligated to become signatory to this AGREEMENT. 


 


Nothing herein shall be construed to limit the right of the UNIONS to engage in lawful 


organizational efforts to organize the EMPLOYEES of non-signatory contractors or subcontractors.  


Subcontractors signatory to an existing Union Agreement covering work under a contract with a 


non-signatory contractor will be required to execute this AGREEMENT in accordance with the 


requirements for signatory contractors. 


 


It is acknowledged, however, that the OWNER shall make provisions in contracts which are subject 


to the Davis-Bacon Act within the TERRITORY, to pay to or for the account of their EMPLOYEES 


in the classifications set forth, not less that the wages and other compensation including, but not 


limited to, fringe benefits, overtime premiums, and per diem as provided by this AGREEMENT, and 


the Appendix A of this AGREEMENT.  The obligation of such contractor or his subcontractor to 
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pay fringe benefits shall be governed by making the payments in accordance with the provisions in 


the amendments to the Davis-Bacon Act contained in the Act of July 2, 1964, (Public Law 88-349) 


in the Department of Labor Regulations and implementation thereof (29 CFR, Parts 1, 5), but shall 


not limit his obligation to provide other compensation as provided above.  The Contracting Officer 


of the OWNER shall, from time to time, direct all contractors and subcontractors on the work subject 


to the Davis-Bacon Act within the TERRITORY, to pay amounts for wages and other compensation 


as this AGREEMENT may be modified from time to time. 


 


 ARTICLE XI 


 COORDINATOR 
  


Duties of the COORDINATOR shall include acting as a neutral party in providing advice and 


assistance to the UNIONS, EMPLOYERS, the Grievance Board of Adjustment, the Standing Board 


of Adjustment and the Executive Committee. 
  


          


 ARTICLE XII 


 SUBCONTRACTING 
 


A subcontractor is any person, firm or corporation or other business entity who takes over or 


performs any portion of the construction work to be done at the site of the construction, alteration, 


painting or repair of a building, structure or any other work.   


 


A signatory EMPLOYER shall not subcontract or otherwise transfer in whole or in part any 


construction work covered by this AGREEMENT to be done at the site of the construction, 


alteration, painting or repair of a building, structure, or other work unless the person, firm, 


corporation or other business entity is signatory to this AGREEMENT. 


 


The furnishing of materials, supplies or equipment and the delivery thereof shall in no case be 


considered subcontracting. 


 


For procurements under the control of the signatory EMPLOYER, fabrication provisions of the 


appropriate National craft agreements will be recognized.  The OWNER may purchase equipment 


and material from any source without any restriction and the UNION will install the equipment and 


materials in an efficient, workman-like manner. 


 


 


ARTICLE XIII 


 RECOGNITION 
 


This AGREEMENT shall govern the employment of workmen who are employed on the project by 


any signatory employer within the recognized historical and traditional craft jurisdiction of the 


signatory UNIONS, as the same is defined by the Building and Construction Trades Department 


AFL-CIO as of the date of this AGREEMENT. 


 


Signatory EMPLOYERS hereby recognize the UNIONS as the sole and exclusive bargaining agents 


for workmen so employed, subject however to such exclusions as may be incorporated in local area 
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bargaining contracts of the respective Unions within the boundaries of the Idaho Building Trades 


Council. 


 


It is understood that this AGREEMENT does not cover: 


Executives Professional Engineers and their Helpers (Subject to Appendix A), 


Superintendents, Assistant Superintendents, Inspectors, Time Keepers, Messengers, 


Clerical Workers, Any EMPLOYEES of any EMPLOYER above the position of General 


Foreman 


This AGREEMENT shall apply only to construction craftsmen represented by any UNION signatory 


hereto and shall not apply to other field personnel or to non-manual employees. 


 


This AGREEMENT recognizes that where a legitimate manufacturer's warranty in involved, the 


UNION(S) agree to work under the direction of a manufacturer's representative unless expressly 


prohibited by the manufacturer's published standards. 


 


Testing (CC testing) or inspection of equipment, apparatus or systems of the OWNER shall be 


considered covered by this AGREEMENT.  After such OWNER'S acceptance of and physical 


possession of such equipment, apparatus, system, facility or component, it shall not be considered 


work covered by this AGREEMENT.  However, any deficiencies found during or after (SO testing) 


shall be performed under the terms of this AGREEMENT. 


  


ARTICLE XIV 


 HIRING PROCEDURES 


Any EMPLOYER signatory hereto agrees to be bound by the hiring procedures of the local unions 


signatory hereto, not inconsistent with the terms of this AGREEMENT.
 
 Applicants referred to a job 


shall report to the EMPLOYER'S office established for that job.  It is understood that employment 


begins and ends at the jobsite, except for the initial security check-in. 


         (Footnote 36, Executive Board 11/19/96) 


The EMPLOYER shall not pay for time spent preparing necessary forms to obtain a security 


clearance.  However, a reasonable time will be allowed for each employee for initial security 


check-in at time of initial hire or re-hire.    


 


The UNIONS agree to furnish at all times to the EMPLOYER qualified journeymen and apprentices 


in a sufficient number, as determined by the EMPLOYER,  per the ratios defined in the appropriate 


Appendix A's as may be necessary under the terms specified in this AGREEMENT.   


 


If, upon request, the UNION is unable, within forty-eight (48) hours (Saturday, Sunday and Holidays 


excluded), to supply workmen, including workmen with special skills or qualifications, the 


EMPLOYER may secure workmen from any other source. 


 


The EMPLOYER shall have the right to reject any applicant for just cause referred by the UNION. 


  


(See Article XVI General Work Rule Numbers 3,5,10,17,18) 


(See Appendix A - Working Conditions for all Crafts numbers 5,7,10,11,13,17) 


         (Footnote 13, Executive Board 7/17/1985) 


The Union does not have the right to change a manpower request. 


          







 


        


 


  


 


  


 8   


  


 
 


         (Footnote 14, Executive Board 7/17/1985) 


(a) A contractor has the right to call the union hall for a worker with "special skills or 


qualifications" and the union hall is required to furnish a qualified person. 


(b) Radiation and respirator training are not special skills or qualifications. 


           ( Executive Board 6/28/1988) 


Contractors should be encouraged to file grievances against unions that send out unqualified 


individuals  who do not meet special  requirements. Contractors are advised to be more specific 


when placing job orders. 


         (Footnote 28, Executive Board 6/28/1988) 


These rates (U.A. Welder Rates Appendix A) are a classification in the local bargaining 


agreement and are treated like any other classification. 


          (Footnote 47, Executive Board 4/28/2010) 


The unions will   submit their “hiring hall procedures” to the Site Labor Coordinator’s office to 


be made available upon request to (SSA) signatory contractors. 


 


 ARTICLE XV 


 UNION SECURITY 
 


All EMPLOYEES covered by this AGREEMENT and coming under the jurisdiction of the 


UNIONS, as set forth in the Recognition Clause, Article XIII, shall, as a condition of employment, 


become members of the appropriate UNION within eight (8) days following the date of their 


employment, and shall remain members in good standing during the term of this AGREEMENT.  


"Good Standing" for the purpose of this AGREEMENT is interpreted to mean the payment or tender 


of initiation fees and Union dues uniformly required as a condition of acquiring or retaining 


membership.  When an EMPLOYEE FAILS TO tender to an authorized agent of the UNION such 


initiation fees or UNION dues as are required for good standing membership, the EMPLOYER will, 


upon written request from the UNION, terminate the EMPLOYEE immediately, unless it interferes 


with the contractor's efficiency of operation, but no later than the end of the shift.  Such written 


request from the UNION shall certify the delinquency, one copy to be mailed or delivered to the 


project superintendent of the EMPLOYER, one copy to the delinquent EMPLOYEE, and the third 


copy to the COORDINATOR. 


 


The EMPLOYER will notify the UNION as soon as possible, as well as the COORDINATOR, of 


the date of hire of any newly employed EMPLOYEES covered by this AGREEMENT who were not 


referred by the UNION. 


 


         (Footnote 25, Executive Board 10/27/1987) 


Effective August 1, 1989, Article XV, Union Security, is of no effect through the application of the 


Idaho Right-to-Work law.  Should this law be repealed or should it be rendered invalid  by a court 


of competent jurisdiction, Article XV shall be reinstated upon written request by the Unions who 


are parties to this Letter of Understanding. 
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ARTICLE XVI 


 GENERAL WORK RULES 
  


1. There shall be no limit on production by EMPLOYEES, including working foremen, nor 


restrictions on the full use of tools or equipment.  EMPLOYEES using tools shall perform any 


of the work of the trade and shall work under the direction of the foremen.  There shall be no 


restrictions on efficient use of manpower other than as may be required by safety regulations. 


 


2. Slowdowns, standby crews and make work practices shall not be tolerated.  There will be no 


standby crews or EMPLOYEES for standby purposes. 


 


3. The welding equipment and chain falls are tools of the trade having jurisdiction over the work 


being performed.  EMPLOYEES using these tools shall perform any of the work of their trade. 


 


4. The EMPLOYER shall determine the need for overtime and will have the specific right to 


assign EMPLOYEES to work overtime, including the use of partial crews.  The EMPLOYER 


will designate which EMPLOYEES will work any and all overtime.  If overtime is worked, the 


EMPLOYER will make a reasonable effort to distribute overtime on an equitable basis 


wherever practicable.  Upon request of the UNION, the steward shall be included in overtime 


crews if qualified. (See Article VI Management Rights) 


 


5. All foremen will remain with their crews and supervise them in the performance of their 


assigned duties.  Foremen will not absent themselves from the area where their crews are 


working unless their presence is required elsewhere. (See Article VI Management Rights) 


 


6.     Any EMPLOYEE who reports for work under the influence of alcoholic beverages or drugs, or 


who drinks alcoholic beverages or uses illicit drugs on the work site or who reports to the work 


site with alcoholic beverages or non-prescribed drugs or firearms in his possession, shall be 


subject to immediate termination. (See INL Workplace Substance Abuse Program in Article 


XXI Safety & Health 06/01/06). 


         (Footnote 38, Executive Board 3/20/2007) 


 In case of possession of firearms, the DOE policy shall prevail. 


 


7. Any EMPLOYEE who willfully damages the work of any other EMPLOYEE, or any material, 


equipment, tools, apparatus, or machinery shall be subject to immediate termination. 


 


8. The second time an EMPLOYEE fails to give timely notice of absence on a job he may be 


terminated as a quit.  Chronic absenteeism or tardiness will be cause for discharge. 


 


9. Local practices not a part of this AGREEMENT shall not be recognized. 


 


10. There shall be no tenure.  Continuing employment is contingent upon the skill, productivity and 


qualification of the EMPLOYEE. (See Article XVI, Hiring Procedures)  


      (Footnote 17, U.A. Tenure supersedes General Work Rules #10) 
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11. The UNION will not impose conditions which require the EMPLOYER(S) to employ more 


EMPLOYEES than the EMPLOYER(S) deem necessary to perform the work. (See Article VI, 


Management Rights) 


 


12. The selection of foremen and general foremen, including the number of and type required, shall 


be entirely the responsibility of the EMPLOYER, it being understood that the selection of such 


foremen and general foremen shall be limited to individuals hired through the hiring procedure. 


 Foremen and general foremen shall take orders from individuals designated by the 


EMPLOYER. 


Nothing contained herein shall be construed to limit the EMPLOYER'S rights established in 


Appendix A relative to the selection, call and hiring of foremen and general foremen. 


(See Article VI, Management Rights)  


       (Footnote 7, Executive Board 3/07/1985, 3/21/1990) 


  Foremen will be employed as required in (12) of Article XVI of the Agreement, and there 


will always be a foreman responsible for employees as required by Article XVI, (5); however 


one foreman may supervise more than one crew. 


 


13. The parties reaffirm their policy of a fair day's work for a fair day's pay.  Any violation of the 


work starting and stopping times will be grounds for termination.  EMPLOYEES shall be at the 


place of work designated by the EMPLOYER at the starting time and shall remain at their place 


of work until quitting time except where the OWNER'S security and/or job requirements 


require EMPLOYEES to report to work or quit their work at different locations.  Special 


considerations may be given to unusual conditions.  The EMPLOYER agrees to provide 


adequate time at the end of each shift for picking up tools. 


        .  (Footnote 48, Executive Board 4/28/2010)  


14. There will be no organized break or rest period during working hours for any EMPLOYEES 


covered by this AGREEMENT.  However, EMPLOYEES will be permitted to have a personal 


thermos bottle of coffee to be consumed during scheduled working hours, not to exceed ten (10) 


minutes mid-shift first half, and ten (10) minutes mid-shift second half, at the designated work 


place, unless prohibited by safety, health and security conditions.  Violation or abuse of this 


provision shall be cause for discharge 


 


15. Adequate facilities will be provided for EMPLOYEES in which to dry their clothes and to eat 


their lunches.  These facilities shall be adequately heated and ventilated and shall not be used 


for storing supplies, tools or equipment to the extent that the facilities are rendered unsuitable 


for the intended use. 


 


16. No premium pay, other than overtime, will be recognized under this AGREEMENT. 


 


17. Upon initial employment a list of any EMPLOYEE'S personal tools will be furnished to the 


EMPLOYER.  Such list will be verified by the EMPLOYER'S representative by inventorying 


said tools.  This list shall be updated upon the EMPLOYEE adding to or subtracting from his 


personal tools on the job and be verified by EMPLOYER'S representative.  Upon termination 


from the job, the tool list shall be verified by EMPLOYEE and EMPLOYER representative. 


 


18. There shall be no limit to the number of work classifications or pieces of equipment 


EMPLOYEES can work within their craft when qualified to perform the work. 
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19. Tool boxes, lunch boxes, vehicles, and other personal property may be subject to periodic 


unannounced inspection while within the TERRITORY. 


 


20. A pay day shall be established once a week with no more than three (3) days held back. 


  (See Appendix A, Working Conditions for All Crafts #16)      
 


 (Footnote 46, Executive Board 3/16/2010) 


 A pay day shall be established once a week with no more than three (3) normal work days 


held back.  The Employer will post direct deposit by close of business on third (3
rd


) day; or 


checks will be delivered to the workers at the job site at the beginning of shift on the fourth 


(4
th


) day. 


 


21. The EMPLOYER agrees to deduct - upon receipt of a voluntary written authorization - funds 


from the earnings of each EMPLOYEE, only as provided for in Appendix A.  Such amount 


shall be certified to the EMPLOYER by the Local Union upon request by the EMPLOYER. 


 


 


 


 


 


  


ARTICLE XVII 


 HOURS OF WORK  
 


(5 DAY / 8 HOUR WORK WEEK)______________________________________________ 


 


1. Normal Work Day 
 


The normal work day shall be eight (8) hours and the normal work week shall be forty (40) 


hours, Monday through Friday, provided however that nothing herein shall be construed as 


guaranteeing any EMPLOYEE eight (8) hours of work per day or forty (40) hours per week.  A 


single shift shall consist of eight (8) hours of continuous employment, except for unpaid lunch 


period, between the hours of 7:00 a.m. and 6:00 p.m.            


 


2. Shift Work  


Shifts may be established when considered necessary by the EMPLOYER. 


 


a. Shift hours will be as follows:  


 


The first shift (day shift) - Eight (8) hours pay for eight (8) hours work, plus unpaid lunch 


period.  The first shift shall be worked between the hours of 7:00 a.m. and 6:00 p.m. 


 


The second shift (swing shift) - Eight (8) hours pay for seven and one-half (7-1/2) hours 


work, plus unpaid lunch period.  The second shift shall be worked between the hours of 4:00 


p.m. and 2:00 a.m. 
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The third shift (graveyard shift) - Eight (8) hours pay for seven (7) hours work, plus unpaid 


lunch period.  The third shift shall be worked between the hours of 11:00 p.m. and 9:00 a.m. 


        (Footnote 22, Executive Board 22/3/94; 4/27/94) 
b. Shifts shall be established and continue for a minimum of five (5) consecutive work days or 


applicable overtime rate will be paid.  If Saturday and/or Sunday are worked, they shall be 


included in the five (5) day minimum period. (with applicable overtime rate paid.) 


         


c. The interval between shifts worked in the same day shall not exceed the reasonable time 


necessary to change shift and in no event shall such interval exceed one (1) hour. 


 


d. Overtime rates shall be applicable to shift differential. 


 


The EMPLOYER shall have the right to establish a shift or shifts consisting of ten (10) hours of 


work, exclusive of a non-paid lunch period per day.  The first eight (8) hours of work on these shifts 


shall be paid for at the basic straight time hourly wage rate.  The last two (2) hours of work up to ten 


(10) hours of work, shall be one and one-half (1-1/2) times the basic straight time hourly wage rate. 


 


 


 


 


 


 


 


(4 DAY / 10 HOUR WORK WEEK)____________________________________________ 


 


 Shifts may be established when considered necessary by the EMPLOYER. 


 


 


     (Footnote 22, Executive Board, 11/20/95; 4/28/10; 6/22/10)    


2.1    This item is changed to allow a 4-10 shift, with no premium pay.  The shift will be on a    


Monday through Thursday basis with no make-up days. 


 


2.2  Shift hours will be as follows: 


The first shift (day shift)- Ten (10) hours pay for ten (10) hours work, plus an unpaid 


lunch period. The first shift shall work between the hours of 6:00am and 6:00pm. 


 


2.3. The second shift (swing shift) – Ten (10) hours pay for nine and one-half (9 ½)hours 


work, plus an unpaid lunch period.  The second shift shall be worked between the hours of 


5:00pm and 5:00am. 


 


   


2.4 Shifts shall be established and continue for a minimum of 4/10-hour consecutive work days,  


or applicable overtime rate will be paid. If Saturday and/or Sunday are worked, they shall be 


included in the 4/10-hour day minimum period with applicable overtime rate paid. 
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           (Executive Board 8/24/10) 


2.5 The first ten (10) hours shall be paid at the basic straight time hourly rate, and any time 


worked over ten (10) hours shall be paid at the double time rate, or double the basic straight time 


hourly rate. 


 


2.6 The first ten (10) hours of work performed on Friday and or Saturday shall be paid at the rate 


of one and one-half (1-1/2) times the basic straight time hourly wage rate.  After ten (10) hours of 


work, the rate shall be two (2) time the basic straight time hourly wage rate. 


 


           (Executive Board 4/7/97) 


2.7 Note: 5-8 employees will not replace 4-10 employees on Friday to avoid overtime. 


         (Footnote 32; Executive board 12/11/89) 


2.8. When a contractor does not run a 2nd shift for 4 consecutive days, overtime is to be paid on a 


basis as if it was Friday or Saturday work. 


 


(Alternating 4 Day / 10-Hour Shift Operation)____________________________ 
 


3. Alternating 4 Ten-Hour Shift Operation 


 


3a.Under this operation the day shift manual work force is organized into two teams.  The "A" 


team works 4 consecutive 10 hour days.  On the fifth day the "B" team continues the work 


activities for 4 consecutive 10 hour days.  On the ninth day the "A" team returns to work to 


continue the construction activities.  The 4-day alternating "A" and "B" team operation can 


continue on a year-round basis.  The same pattern applies for a second shift.  Appendix B 


further illustrates the application of these provisions.  If two shifts are established, they will be 


consecutive. 


 


3b.In this arrangement the normal work day for all EMPLOYEES will be ten (10) consecutive 


hours of work, exclusive of one-half (1/2) hour non-paid lunch period. 


 


3c.On "A" and "B" team operation, the first eight (8) hours shall be paid at the straight time 


rate.  the ninth (9th) and tenth (10th) hours shall be paid at  one and one-half (1-1/2) times the  


straight time rate.  After ten (10) hours, the rate shall be two (2) times the straight time rate. 


 


3d.The work day for each EMPLOYEE shall be defined as the twenty-four (24) hour period 


which begins with the regular starting time of the EMPLOYEE'S shift and ends with the regular 


starting time of the EMPLOYEE'S shift the following day.  In this shift arrangement the day 


shift shall be worked between the hours of 7:00 a.m. and 6:00 p.m., as described above. 


 


3e.Those general foremen and selected foremen who are direct to report to work the day before 


the first day of the four-day work cycle to complete preparations for their team's scheduled 


work activities shall work eight (8) hours on that day and be paid at the rate of time and one-


half (1-1/2) the basic straight time hourly wage rate. 


 


3f.If, for any reason, journeymen are directed to report to work the day before the first day of 


the four-day work cycle, they shall be paid at the rate of time and one-half (1-1/2) the basic 


straight time hourly wage rate. 







 


        


 


  


 


  


 14   


  


 
 


 


3g.Those directed to work the day after completion of their four-day shift shall be paid at the 


rate of two (2) times the basic straight time hourly wage rate. 


 


3h.The first ten (10) hours of work performed on Sundays shall be paid at time and one-half (1-


1/2)  the basic straight time hourly wage rate.  After ten (10) hours of work, the rate shall be two 


(2)  times the basic straight time hourly wage rate.   


 


3i.Changing from one alternating shift to another will not be permitted without a minimum of 


two consecutive non-working days prior to transferring to the other alternating shift. 


 


(The following sections apply to all shifts except as defined in 3. above) 
 


     (Footnote 22) Starting Time  Article XVII #2  Executive Board  2/4/86 


i. Contractors and Unions can mutually agree to the starting and quitting time of a shift. 


          (Footnote 16 Executive Board 2/13/91) 


ii.  The normal work week begins at 12:00 a.m. Monday morning and ends at twelve o’clock 


midnight Friday. 


      (Footnote 23, grievance 2/20/87 Ironworkers, IUOE / MK-Ferguson) 


iii.  Shifts shall be established on an individual craft basis. 


          (Footnote 39 Executive Board 4/11/00) 


iiv. The individual is permitted to change shifts during the middle of the work week. 


 


       (See Appendix A, Working Conditions for all crafts #15) 


v. As it pertains to shift changes for individual employees, there shall be no more than two 


 shift changes in a seven-calendar-day period. 


      (Footnote 21,  Article XVII, #2c  Executive Board  11/7/84) 


vi. The interval between shifts worked in the same day shall not exceed the reasonable time  


necessary to change shifts and in no event shall it exceed 1 hour. 


  


       (Footnote 12; Executive Board 5/29/85; 10/24/94; 4/11/00) 


vii. Any time worked before or after the established shift shall be paid at the applicable overtime 


rate.  Should any employee show up late through no fault of the employer, (depending on 


his/her shift) hours work will be performed before the overtime rate is applicable. 


If on the other hand, the employer directs employees to report late, overtime will be paid after 


the first 8 or 10 (depending on his/her shift) hours of the established shift 


 


Fringe benefit payments shall be paid only on the basis of compensable hours except where this 


is in violation of the applicable trust agreement, in which case the provisions of the trust 


agreement will prevail.  (See also Appendix A, Working conditions for all crafts #8.) 


           


 Saturdays - The first ten (10) hours of work performed on Saturday shall be paid at the rate of 


one and one-half (1-1/2) times the basic straight time hourly wage rate.  After ten (10) hours of 


work, the rate shall be two (2) time the basic straight time hourly wage rate. 
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Sundays and Holidays - Work performed on Sundays or on holidays as designated in Article XVII, 


Section 6, shall be paid at the rate of double the straight time hourly wage rate. 


No premium pay, other than overtime, will be recognized under this AGREEMENT. (See 


General Work Rules #16) 


 


4.  Lunch Period     (Footnote 43b; Executive Board 4/28/10) 


The EMPLOYER shall schedule individual lunch period, to commence within one-half (1/2) 


hour before the mid-point or within one-half (1/2) hour after the mid-point of the shift, of not 


less than thirty (30) minutes but not to exceed one (1) hour. 


          (Footnote 43; Executive Board 7/31/07) 


When, at the EMPLOYER'S direction, an EMPLOYEE works through the lunch period, that 


EMPLOYEE shall be paid at the overtime rate for such period, and allowed reasonable time,)
 


for eating his lunch later, not to exceed thirty (30) minutes,  without any loss of time resulting. 


        (Footnote 43c; executive Board 4/28/10) 


If possible, a two-hour notice will be given before change of a scheduled lunch period. 


 


        (Footnote 43; Executive Board 1/22/08) 


An employee will receive one and a half (1 ½) times the hourly rate of pay for working 


through a lunch period, with an additional thirty (30) minute paid lunch period.  If a full ten 


(10) hours is worked without the regular lunch period or the paid lunch period, then the last 


½ hour worked shall be at the double time rate 


 


 


5. Overtime 


The first two (2) hours performed in excess of the eight (8) hour work day, Monday through 


Friday, and the first ten (10) hours on Saturday shall be paid at one and one-half (1-1/2) times 


the straight time rate.  All worked performed on Sundays and Holidays and in excess of ten (10)  


hours a day shall be paid two (2) times the straight time hourly rate.  This applies to the normal 


work day as set out in Sections 1 and 2 above. 


 


There shall be no duplication or pyramiding of overtime. 
  


6. Holidays 


Unpaid holidays recognized under this AGREEMENT shall be as follows: 


New Year's Day  Veteran's Day 


Memorial Day  Thanksgiving Day 


Independence Day  The Friday after Thanksgiving Day   


Labor Day   Christmas Day 


 


Should any of these holidays fall on a Sunday, the following Monday shall be considered a  


      legal holiday and observed as such.  A holiday shall be the 24-hour period commencing with 


  the start time of the first shift on the day of the holiday.  No work shall be performed on  


  Labor Day except to save life or property. 


       (Footnote 27, Executive Board 6/28/1988) 


The language stands as written, Holidays that fall on Saturday are recognized on 


Saturday. 
 







 


        


 


  


 


  


 16   


  


 
 


7. Emergency 


 


It will not be a violation of this AGREEMENT when the EMPLOYER or OWNER considers it 


necessary to shut down the project because of an emergency situation that could endanger life, 


safety or property.  In such cases, EMPLOYEES will be compensated only for actual time 


worked.  In the case or situation of an emergency as defined herein whereby the EMPLOYER 


requests EMPLOYEES to remain at the job site, the EMPLOYEES will be compensated for 


such time at the applicable rate of pay as provided herein. 


 


 


8. Per Diem Pay  (Footnote 30;Executive Board 6/28/88;9/23/08;10/28/08;8/26/09) 


Under the terms of this AGREEMENT, no subsistence, pay for travel time, mileage, or zone 


rates will be paid to any EMPLOYEE.  However, because the TERRITORY is located in a 


remote location and a considerable distance from populated areas, the EMPLOYER agrees to 


pay each EMPLOYEE thirty five dollars ($35.00) per diem payment for each day worked.  The 


per diem payment shall be reviewed by the Executive Committee every two years on the 


anniversary date of this AGREEMENT. (Executive Board 9/23/88) 


Effective November 3, 2008, individuals who voluntarily ride in Employer furnished 


transportation will receive $19.00 per day whether riding or driving.(Executive Board 


10/28/08) 


If Contractor transportation is offered the per diem is $19.00 per day. (Executive Board 


08/26/09) 


The per diem payment will be paid in its entirety if the EMPLOYEE is sent home for reason 


other that termination for just cause.  If the EMPLOYEE leaves the project voluntarily of his  


own accord, then the per diem shall be prorated on hours worked basis.  No per diem payment 


will be paid if EMPLOYEE travels to and from the TERRITORY in EMPLOYER provided 


transportation during the designated shift hours. 


The OWNER, because of various reasons, may elect to extend to the construction craftsmen 


transportation privileges provided by the OWNER'S operating contractor.  In the event the 


OWNER designates a project warrants furnished transportation there will be a five dollar 


($5.00) per diem payment made.  However, because of time requirements and Health/Safety 


issues involved in using provided transportation, cafeteria privileges and washroom facilities 


will also be extended to those construction craftsmen. 


          (Executive Board 6/28/88) 


Until a bona fide bus system is provided, the employee will receive per diem for travel 


regardless of what the individual rides in.  


          (Executive Board 9/23/88) 


The per diem payment shall be reviewed by the Executive Committee every two years on the 


anniversary date of this AGREEMENT.   


 


9. Reporting Pay 


 


When an EMPLOYEE reports for work at the time and place specified by the EMPLOYER and 


he is not put to work or he works less than two (2) hours, he shall be paid for two (2) hours at 


the applicable straight time rate of pay.  If, after working two (2) hours, he is prevented from 


working a full eight (8) hours he shall be paid for actual hours worked.  It is the intent of this 


section that an EMPLOYEE who shows up for work shall be paid at least two (2) hours of a 
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shift, except when he had been notified, at the EMPLOYER'S expense, not to report either by 


direct contact by the EMPLOYER or through a proper notice, at the time and place determined 


by the Standing Board of Adjustment.  When the proper notice is given and the EMPLOYEE 


reports, he shall not be entitled to reporting pay.  Telephone contact or announcement per 


Appendix C shall be considered proper notice. 


        (Footnote 37; Executive Board 1/15/99) 


The two (2) hours reporting pay on Holidays, Saturdays, and/or Sundays shall be paid at the 


applicable overtime rate.  If it is a double time day, the two  (2) hours reporting pay is to be 


paid  at double time; if it is a time-and-a-half  day,  the two (2) hours  reporting pay is to be 


paid at time-and-a-half. 


If, after working two (2) hours, he is prevented from working a full eight (8) hours or ten (10) 


hours he shall be paid for actual hours worked. 


 If an EMPLOYEE leaves the job on his own accord he will be paid for actual hours worked.  If 


an EMPLOYEE reports to work in a condition unable to work he will not be eligible for 


reporting pay.  


 ARTICLE XVIII 


 APPLICATION OF APPENDIX A 
  


Appendix A shall incorporate herein those wage rates, fringe benefits, working conditions (where 


not in conflict with this AGREEMENT, where expressly approved by the Executive Committee, and 


published as an attachment hereto), hiring procedure (where not in conflict with this  


AGREEMENT), Apprentice Ratios and Standards, tool lists and allowable salary deductions of the 


local area collective bargaining agreements specifically agreed to and contained therein.  No other 


provisions in the local area collective bargaining agreement shall be considered part of this 


AGREEMENT or binding on the EMPLOYER or UNION within the TERRITORY unless 


incorporated herein. 


 


The provisions of Appendix A shall be applicable for the duration of said wage rates and fringe 


benefits in the local area collective bargaining agreements and until the notice hereinafter specified.  


If during the life of this AGREEMENT changes in the local area collective bargaining agreements 


are established and agreed upon by the bona fide collective bargaining representative of 


EMPLOYERS party thereto and the UNION party thereto, to the extent that such provisions fall 


within the scope of provisions contained in Appendix A of this AGREEMENT, Appendix A shall be 


automatically modified to incorporate such changes.  The UNION involved shall within 30 days 


notify the COORDINATOR and signatory EMPLOYERS of such changes in writing with specific 


reference to applicable changes and by attaching a copy of the duly executed local area collective 


bargaining agreement and a list of EMPLOYERS parties thereto.  Such changes shall be effective 


upon the effective date applicable to the said local area collective bargaining agreement subject to 


any necessary government approval and proof thereof.  Appendix A shall then be modified to reflect 


such changes. 


 


To the extent that provisions are contained in the main agreement herein rather than Appendix A, 


such provisions will not be altered by any changes in the local area collective bargaining agreement. 


 


No provisions in the local area collective bargaining agreement shall be incorporated in Appendix A 


pursuant this Article which discriminates against this site or was negotiated by the parties thereto to 


have special application to this site. 
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Industry promotion funds, for the purpose of this AGREEMENT, are not considered an 


EMPLOYEE fringe benefit. 


         (Footnote#2, Executive Board 10/2/84;6/28/88) 


1)The term "Local or area contract negotiations"  refers to locally negotiated  Bargaining 


Agreements 


2) Locally negotiated Bargaining  Agreements shall be interpreted as Construction Agreements 


affecting   the Site Stabilization Agreement and having been recognized as such  by the Executive 


Board 


         (Footnote#4, Executive Board 11/7/84) 


Where a "me too" clause exists in a local collective bargaining agreement, it will be part of the 


wages.  If it is not listed, then "me too" will not apply. 


The provisions of Appendix A shall be applicable for the duration of said wage rates and fringe 


benefits in the local area collective bargaining agreements and until the notice hereinafter 


specified. 


         (Footnote #47 Executive Board 4/28/10) 


Signatory unions will submit their hiring hall procedures and apprenticeship ratios to the Site 


Labor Coordinator’s office to be made available upon request to Site Stabilization Agreement 


(SSA) signatory contractors. 
  


   


  


ARTICLE XIX 


 


 UNION REPRESENTATIVES 
 


1. Union Representative Visit 


Authorized UNION representatives shall have access to jobsites within the TERRITORY 


during working hours where work covered hereby is being performed provided that such 


representatives do not unreasonably interfere with the work of the EMPLOYEES.  


Arrangements for such visitations shall be made through the EMPLOYER and will be 


performed as expeditiously as possible and will be in keeping with the OWNER'S uniform rules 


of safety and security. 


 


2. Stewards 


Each UNION shall have the right to designate a working journeyman as a steward.  The 


UNION shall notify the EMPLOYER in writing of the identity of their designated steward.  In 


addition to his work as an employee, the steward shall have the right to receive, but not to 


solicit, complaints or grievances, and to discuss and assist in the adjustment of the same with 


the employee's appropriate supervisor.  The EMPLOYER will not discriminate against the 


steward in the proper performance of his union duties.  The steward shall not leave his work 


area without first notifying his appropriate supervisor or foreman as to his intent and the reason 


thereof, where he can be reached, and the estimated time that he will be gone.  Stewards shall 


not have the right to determine when overtime shall be worked or who shall work overtime.   


 


The EMPLOYER shall have the right to implement a system of written accountability of time 


spent by all stewards in the performance of their duties whenever they deem such action 
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necessary.  The presence or absence of the steward shall not affect the work of the craft.  The 


steward, in addition to this work as a journeyman, will be permitted to perform during the work 


hours such of his normal UNION duties as cannot be performed at other times.  The UNION 


agrees that such duties shall be performed as expeditiously as possible and the EMPLOYER 


agrees to allow the steward a reasonable amount of time to perform such duties.  The steward 


shall receive his regular craft rate of pay.  The steward's duties shall not include any matters 


relating to any supervisory function over which the EMPLOYER retains sole control.  If a 


steward violates any of the rules of this Article, or fails to work or competently perform work 


assignments, the EMPLOYER shall have the right to take whatever action deemed appropriate, 


including termination. 


 


The working steward designated for one EMPLOYER has no authority with regard to the work 


of another EMPLOYER.  If he should become involved in the affairs or disputes of another 


EMPLOYER, he will be subject to discharge.  The EMPLOYER agrees to notify the UNION 


two (2) working days, confirmed in writing stating the cause, prior to termination of the 


working steward except for a violation of work rules.  The steward shall be the last 


EMPLOYEE laid off provided he is qualified to perform the remaining work of the 


EMPLOYER. 


  


 


 


 


ARTICLE XX 


 GRIEVANCE PROCEDURE 
  


Section 1.  A grievance is defined as a dispute regarding the interpretation and application of the 


provisions of this INL Site Stabilization Agreement filed by a UNION or EMPLOYER covered by 


this AGREEMENT. 


 


Section 2.  The COORDINATOR, UNIONS and EMPLOYERS shall attempt to achieve 


compliance with this AGREEMENT by both UNIONS and EMPLOYERS who are parties hereto. 


 


Section 3.  Grievances relating to the acts or failure to act of any particular party shall be filed 


against that party.  There shall be no actual or threatened work stoppage, work interruption, 


slowdown, featherbedding, sitdown, strike, picketing, handbilling, or public notice of any kind  


during the entire term of the grievance proceedings. 


 


Section 4.  All grievances shall be handled in the following manner, except where an established 


C.I.R. is provided for in the local agreement in which case those provisions shall apply: 


 


(a) Step 1. A grievance may be filed no later than five (5) working days after the act 


alleged to constitute a grievance occurred.  The grievance must be presented by the 


UNION or EMPLOYER to the proper EMPLOYER or UNION representative involved 


as the case may be.  If the grievance is not resolved within one (1) working day, the 


grievance shall be reduced to writing, citing the Article and paragraph of this 


AGREEMENT which has been allegedly violated.  Such written notice shall identify and 


describe the grievance.  It should contain the name of the Grievant, the UNION, and the 
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EMPLOYER; a detailed description of the act, failure to act, or incident alleged to 


constitute the breach; and a statement of the relief or remedy sought.  The Grievance 


Procedure Form, attached hereto, shall be used to initiate all grievances within the 


TERRITORY.  


        (Footnote 24b; Executive Board 4/28/10) 


  After the grievance is reduced to writing, the Grievant is given 5 working days to 


transmit the written grievance to Coordinator and Respondent by certified mail, 


confirmed facsimile or confirmed email.   
 


 (b) Step 2. If the grievance is not settled at Step 1, the written grievance may, no later 


than five (5) working days after the time limitation set forth above for Step 1,be           


referred by the Grievant UNION or EMPLOYER involved to the COORDINATOR for 


discussion and resolution by the COORDINATOR, if possible. 


      (Footnote 24c; Executive Board 9/17/91) 


The Coordinator, within 10 days, then attempts to resolve the grievance between the 


Grievant and Respondent.  If the grievance is not resolved with the help of the 


Coordinator, either party has 5 working days to request, in writing, a Grievance Board 


of Adjustment hearing. 


If the Grievance Board of Adjustment is requested, a hearing shall be scheduled within 5 


working days of receipt of written notice 


(c)  Step 3. If the grievance is not settled at Step 2, the grieving party shall request a 


Grievance Board of Adjustment review within five (5) working days by delivering 


written notice to Respondent Party, COORDINATOR, and UNIONS and/or International 


Unions.  Within five (5) working days of such notice, a Grievance Board of Adjustment 


meeting shall be held and vote taken with respect to the disposition of the grievance. 


 


The Grievance Board shall consist of a total of eleven (11) duly appointed 


representatives of the following:  (1) Five (5) representatives of a signatory local UNION 


appointed by the UNION (such representatives shall not be a party to the specific 


dispute); (2) five (5) EMPLOYER representatives signatory to this AGREEMENT 


appointed by the EMPLOYER (such EMPLOYERS shall not be a party to this dispute); 


and (3) the COORDINATOR.  The COORDINATOR shall be a non-voting member.  A 


quorum shall consist of three (3) or more UNION representatives and three (3) or more 


EMPLOYER representatives with equal votes.  A majority vote will settle the grievance. 


 If not settled in this step then it shall go to Step 4. 


 


When a breach of Article VII is alleged, the Grievance Board of Adjustment meeting 


shall be held within two (2) working days after notice is received.  The sole issue at the 


hearing shall be whether or not violation of this Article has in fact occurred and the 


Grievance Board shall have no authority to consider any matter in justification, 


explanation or mitigation of such violations or to award damages, which issue is reserved 


for court proceedings, if any.  The Award shall be issued in writing within three (3) hours 


after the close of the hearing, and may be issued without an opinion.  If any party desires 


an opinion, one shall be issued within fifteen (15) days, but its issuance shall not delay 


compliance with, or enforcement of, the Award.  The Grievance Board of Adjustment 


may order cessation of the violation of this Article and other appropriate relief, and such 


Award shall be served on all parties by hand or registered mail upon issuance. 
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 (d) Step 4. In the event the dispute is not resolved at Step 3 above, either party may serve 


upon the other and the COORDINATOR written notice by certified mail, within five (5) 


working days, requesting that the dispute be resolved by arbitration.  If such a written 


notice is served, the parties shall jointly request the Federal Mediation and Conciliation 


Service to submit the names of five (5) qualified arbitrators, from which list the UNION 


and the EMPLOYER shall alternately strike names until only one name is left, which 


person shall hear and resolve the dispute. 


 


A hearing shall be conducted by the arbitrator, at which time the parties to the dispute 


shall be given the opportunity to appear and offer evidence in support of their positions.  


A decision by the arbitrator shall be rendered in writing within a reasonable time, not to 


exceed ten (10) days after the conclusion of the hearing.  The decision by the arbitrator 


shall be final and binding upon the parties; provided, however, that the arbitrator shall 


not have the authority to alter or amend the provisions of this AGREEMENT in any way.  


The reasonable expenses and fees of the arbitrator shall be borne equally by the parties. 


 


Section 5. Decision at any step shall be submitted in writing and shall be final and binding on all 


   parties.   


 


Section 6.  The parties to any stage of the grievance procedure shall not have the authority to 


modify, amend, alter, add to or subtract from any provisions of this AGREEMENT.  The Grievance 


Board of Adjustment and arbitrators shall be limited to the grievances as stated on the Grievance 


Procedure Form specified in Article XX, Section 4. 


 


Section 7.  A grievance shall be considered null and void if not filed and processed by the 


Grievant in accordance with the time limitations set forth above unless the parties involved agree in 


writing to extend said time limitations.  The Grievance Board of Adjustment and/or arbitrator shall 


not have the authority to excuse a failure by the Grievant to comply with the time limitations set 


forth above regardless of the reason given for such failure. 


 


Section 8.  Decisions at any step may be enforced by any Court of competent jurisdiction upon 


filing of this AGREEMENT and all other relevant documents referred herein above in the following 


manner.  Telegraphic notice of the filing of such enforcement proceedings shall be given to the other 


party.  In the proceeding to obtain a temporary order enforcing the Grievance Board of Adjustment 


or arbitrator's decision as issued, all parties waived the right to a hearing and agree that such 


proceeding may be ex parte. 


 


Such agreement does not waive any party's right to participate in a hearing for final order of 


enforcement.  The Court's order or orders enforcing the Grievance Board of Adjustment or 


arbitrator's decision shall be served on all parties by hand or by delivery to their last known address 


or by registered mail. 


Section 9.  Any rights created by statute or law governing arbitration proceedings inconsistent 


with the procedure or which interfere with compliance therewith, are hereby waived by the parties to 


whom they accrue.  


NOTE:  Jurisdictional matters, including assignment and procedure, are not subject to the Grievance  


Procedure of the INL Site Stabilization Agreement. 
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Timeline for proper filing and moving grievances: (days are designated as working days) 


 
5days                1day          5days               10days              5days         5days 


Discovery/       writing      send written     coordinator      ask for       hearing 


contact                              notice               to hold mtg.      Board 


Step 1            Step1          Step 1               Step 2               Step2          Step 3 


 


  (Executive Board 10/28/88) 


Friday is not a working day as it pertains to the grievance procedure. 


  (Footnote 29; Executive Board 6/28/88) 


 Those Unions with an established C.I.R. are encouraged to solve Site grievances through 


the Site Stabilization  Agreement procedure.  


 (Footnote 24a, Grievance UA/Winco 9/11/86) 


 Grievance was filed timely even though spool pieces had been fabricated some time before  


the grievance was filed.  The Board felt the union had no reason to know the work by WINCO 


had been done.
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INL GRIEVANCE PROCEDURE FORM 


 
 


AGGRIEVED PARTY:                                                                                                  


 


RESPONDENT PARTY:                                                                                                


 


 


 


VIOLATION OF:             INL SITE STABILIZATION AGREEMENT 


        


                                           INL SITE CONSTRUCTION JURISDICTIONAL  


                 PROCEDURAL AGREEMENT 


 


 


 


ARTICLE(S):                                  PARAGRAPH(S):                                      


 


VIOLATION DISCOVERED:                                                                   
(DATE)  (TIME) 


 


DISCUSSION:                                                                                             
(DATE)  (TIME) 


 


 


ITEMS DISCUSSED AND RESULTS: 


 


 


 


 


REASON FOR GRIEVANCE: 


 


 


 


 


ADJUSTMENT REQUESTED: 


 


 


 


 
DATE SUBMITTED:                        AGGRIEVED PARTY SIGNATURE: ______________________                    
                                 


 


 


DISTRIBUTION (2 COPIES EACH) TO:  COORDINATOR AND RESPONDENT 
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ARTICLE XXI 


 SAFETY AND HEALTH 


 


Safety standards of the OWNER and all safety policies of the EMPLOYERS must be observed by 


the EMPLOYEES and the EMPLOYERS on all work covered by this AGREEMENT.  


 


Any EMPLOYEE'S failure to comply with the safety requirements heretofore referred to, or failure 


to participate and cooperate in such program, shall be cause for discharge. 


 


The UNIONS agree that all EMPLOYEES will be required to use all required safety equipment and 


all required protective clothing.  Failure or refusal to use such protective equipment is cause for 


discharge.   


 


     (Footnote 35, Executive Board 8/23/1995, 3/23/2006) 


INL WORKPLACE SUBSTANCE ABUSE PROGRAM 
 


 


I. Policy Statement 


It is the policy of the Operating Contractor and all Construction Companies performing work at 


the INL to maintain a drug-free workplace.  The illegal use of drugs, on or off duty, is 


inconsistent with the law-abiding behavior expected of all citizens.  The use of illegal drugs or 


abuse of alcohol or prescription drugs may impair the ability of construction personnel to 


perform tasks that are critical to proper work performance.  The result is an increase in accidents 


and failures which pose a serious threat to the safety of all employees, subcontractors, visitors 


and the general public.  Impaired employees also tend to be less reliable and prove to have 


greater absenteeism resulting in the potential for increased cost and delays in the timely 


completion of construction contracts/projects. 


 


Furthermore, employees have the right to work in a drug free environment and to work with 


persons free from the effects of drugs and alcohol.  Employees who abuse alcohol or drugs are a 


danger to themselves and to other employees. 


 


Therefore, the Operating Contractor and the Construction Contractors will not hire or retain 


employees who use, possess, or sell illegal substances.  Additionally, we will not tolerate abuse 


of legal substances that adversely effect work productivity, safety, or an employee’s overall 


performance. 


 


Notwithstanding the foregoing, an employee who self reports drug/alcohol abuse prior to notification 


of a test request will continue to be employed if they agree to and participate in an approved rehab 


program or EAP Counseling Program subject to DOE Security requirements.  Such employee will be 


subject to random testing for up to two calendar years. 


 


II. Construction Companies 


 


The requirements for the INL Workplace Substance Abuse Program are incorporated in the 


Operating Contractor’s terms and conditions for all subcontractors.  Construction Companies 


will use the Operating Contractor’s Occupational Medical Program (OMP) to implement the 


urine collection\testing requirements of this policy.  If applicable, subcontractors must comply 


with the criteria outlined in 10 CFR 707 and DOT 49 CFR 40 and 49 CFR 382. 
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III. Testing Circumstances - Only individuals physically working at the INL Site or 


prospective employees will be tested 


 


1. Testing Designated Positions (TDPs) and DOT positions: 


 


Those positions identified as TDPs are required by 10 CFR 707 or those identified for 


alcohol  testing under DOT 49 CFR 40 and 49 CFR 382.  


      (Footnote44 Executive Board 3/06/08) 


 Positions identified as TDPs (currently L and Q clearances at 30% per year) may be 


subject to random testing.  Testing will be conducted under the INL Occupational 


Medical Program approved program. 


 


2. Pre-employment Testing: 


 


 Prior to the start of employment, prospective employees will be asked to provide a urine   


sample to test for the presence of Substance Abuse and Mental Health Services 


Administration (SAMHSA) five drug screen substances.  Presence of one or more of 


these substances will be cause for rejection of employment.  Applicants who test positive, 


or attempt to circumvent or falsify a substance abuse screening test, will be denied Site 


access for a period of one year.  However, prospective employees who test positive but 


complete a rehab program or EAP Counseling Program may work at the INL Site, if 


hired, after 90 calendar days.  Refusal to provide a sample for the test will be considered 


voluntary withdrawal of consideration for employment.  If the medical facility cannot 


provide test results prior to the scheduled reporting date, employment will be considered 


probationary until the test results are known to Employer. 


 


Once a pre-employment test is performed and the results are negative, a construction 


employee will be issued a “Clean Card” and may move from one Construction Company 


working at the INL Site to another without needing another pre-employment test as long 


as there is not more than a 90 calendar day lapse period working at the Site.  If the 


individual has not worked at the Site for 90 calendar days or more, then a new pre-


employment test will be required. 


 


3. Reasonable Suspicion Testing: 


 


Employees may be tested if their behavior creates the basis for reasonable suspicion of the 


use of drugs or alcohol.  The concurrence of the employee’s Manager, Operating 


Contractor’s Legal Department, and the INL Medical Director is required prior to testing 


someone for reasonable suspicion.  Such individuals will be properly trained to recognize 


such suspicious behavior. Reasonable suspicion is a good faith belief that an employee is 


impaired in some way based on facts such as the following: 


 


(1) Direct observation of drug or substance abuse 


(2) The physical symptoms of being under the influence of a drug and/or alcohol 


(3)  A pattern of abnormal conduct or erratic behavior consistent with 


substance/alcohol abuse 


(4) Arrest or conviction for a drug related offense 


(5) Identification as the focus of a drug related criminal investigation (e.g., illegal 


drug possession, use, or trafficking) 


(6) Evidence that the employee has tampered with a drug test 
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Evaluation of aberrant behavior should be referred to the INL OMP when that behavior 


affects the employee’s job performance or the performance of other employees.  


Inappropriate or unacceptable behavior in the workplace is failure to perform one’s job, 


or the impairment of judgment or reliability needed to perform a job, in a secure and safe 


manner. 


 


4. Occurrence Testing: 


 


When there is an occurrence, especially those which are required to be reported to DOE-


ID  (DOE Order 5000.3B), it may be necessary to test an employee for the use of illegal 


drugs, and/or alcohol, if in the opinion of management such individual could have caused 


or contributed to the conditions which caused the occurrence.  Testing may occur 


following serious or potentially serious accidents or incidents in which results in an 


personnel injury, safety precaution were violated, equipment or property was damaged, 


unusually careless acts were performed, or where the cause was due to an employee’s or 


other person’s failure to wear prescribed personal protective equipment or follow 


prescribed safety rules while working on Company premises or the property of a 


customer. 


 


IV. Drug Testing 


 


The INL OMP contracts with a SAMHSA certified drug testing laboratory to test the specimens 


collected.  Specimens are currently tested in accordance with SAMHSA guidelines, for the 


following drugs:  Marijuana, Cocaine, Opiates, Amphetamines, Phencyclidine. 


(Footnote 49, Executive Board, 09/22/10) 


 HHS requirements of the Omnibus Act became effective October 1, 2010. Drug Testing shall 


also include: testing for MDMA (aka Ecstasy); lowering cutoff levels for cocaine and 


amphetamines; and conducting mandatory initial testing for heroin. 


 


Consent by employees to submit to a screening test in accordance with this policy is a condition 


of employment.  Employees who refuse to be tested or attempt to circumvent or falsify a 


substance abuse screening test will be suspended without pay pending final disciplinary action. 


 


An employee suspected of being under the influence of a prohibited substance and/or alcohol 


may, for reasons of safety, be suspended without pay until test results are available.  If the test 


proves negative, the employee will be reinstated with back pay. 


 


An employee being tested for either Reasonable Suspicion or for an Occurrence as outlined in 


Section III above, will have a split sample test conducted.  


 


The contractors reserve the right to test for any additional drugs listed in Schedules I and II of the 


Controlled Substance Act and for alcohol. 


      (Footnote 44, Executive Board 10/9/09;4/28/10) 


Random Drug Testing 


The parties mutually agree on the need for a workplace free from illegal drugs and alcohol.  


As such by this revision, the INL Site is subject to a random drug and alcohol testing 


program.  The SSA covered workforce will be considered in categories or pools as follows: 


 Force Account  


 Large Construction Projects (e.g. IWTU)  
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 BEA Subcontractors  


 Miscellaneous Projects / Subcontractors  


A category or pool will be activated for random testing when the recordable incident case rate 


for that category or pool exceeds 1.5 and will continue in effect until such time as the 


recordable incident rate drops below 1.5.  By mutual consent between the parties, 


consideration can be given to the size of the pool and type of incidents when deciding to 


activate or deactivate a pool or category. 


The random testing ratio will be set at 25%. 


The INL Site Medical Officer will administer the care and custody of the drug testing 


program. 


All terms and conditions of Article XXI remain unchanged except as provided by this revision. 


 


 


V. Positive Drug Test Confirmation and MRO Determination 


 


A test result that is positive on an initial, FDA-approved pre-screen at a SAMHSA certified 


testing laboratory, and confirmed as positive by that laboratory, will be reviewed by the INL 


OMP Medical Review Officer (MRO).  The MRO will determine if the test result is MRO 


positive (no legitimate medical reason for positive laboratory result), or MRO negative (those 


where a legitimate medical reason for the positive laboratory result exists). 


 


The MRO will inform a person whose drug screen is found to be positive of the right to have the 


original sample retested.  If the donor elects to have a retest performed, the donor will have the 


option to have the retest done at the original SAMHSA certified test laboratory, or at another 


SAMHSA certified laboratory at his/her expense.  If the retest proves negative, the employee 


will be reinstated with appropriate back pay. 


 


VI. Consequences of Possession, Sale, or Manufacture of Drugs 


An employee who possesses, sells, or manufactures illegal drugs in the workplace will be 


grounds for termination. 


 


VII. Consequences of a Positive Drug Test on the INL Site 


 


After management verifies that all procedural requirements and considerations have been met, an 


employee who tests positive for illegal drugs will be discharged.  The employee will not be 


eligible for rehire for one year; provided, however, an employee who completes rehabilitation in 


less than one year, at his own expense, may be eligible for rehire if approved by the MRO.  If 


rehired, such employee must show proof of completion of a rehabilitation program and agree to 


random testing for illegal drugs for up to two calendar years.  An employee who tests positive for 


illegal drugs during said two year period will be discharged and denied access to the Site.   


 


An employee who abuses the use of legal drugs or alcohol will be suspended for up to 30 days or 


may be discharged under appropriate circumstances.  Such employee will be subject to random 


testing for up to two calendar years.  An employee that tests positive for [the abuse of] legal 


drugs and/or alcohol during said two year period will be discharged and denied access to the 


Site. 


 


Random testing may include monthly urine drug tests the first year and quarterly urine drug tests 


the second year following the positive test. Signed acceptance of the terms of a rehabilitation 


plan by the employee is a condition of continued employment. 
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Violations of the terms of a rehabilitation program will result in termination of employment and 


denial of access to the Site. 


 


The Operating Contractor, or any other contractor, undertakes no obligation to pay for any 


rehabilitation, counseling, and/or treatment costs incurred by an individual under this policy. 


 


An employee may contact the OMP’s Employee Assistance Program for recommended 


counseling and/or treatment programs. 


 


      (Footnote 51, Executive Board 9/15/2011) 


Stipulations of Understanding are available upon request and shall be in conformance with 


the Site Stabilization Agreement. 


 


The Operating Contractor’s Security organization will notify DOE-ID Security immediately of 


all MRO positive test results or other security concerns relating to an incumbent who holds, or is 


an applicant for, an access authorization. 


 


VIII. Searches 


 


A warrant-less search of an employee and his or her locker, work area, lunch box, personal 


belongings, or vehicle may be conducted at anytime, with or without reasonable suspicion, as a 


condition of entrance on the INL.  The employee’s refusal to cooperate is grounds for 


termination. 


 


IX. Prescription Drugs 


 


Employees using a prescription drug which may impair mental or motor functions shall inform 


their supervisor of such drug use prior to starting any work under such medication.  If the 


Manager, in consultation with Medical, determines that such use does not pose any safety or 


product quality risk, the employee will be permitted to work. 


 


X. Report of Drug Conviction 


 


All employees must report to their supervisor and to the Personnel Security Supervisor, in 


writing, any arrest or conviction under a criminal substance abuse statue for violations occurring 


on or off Site.  This report must be made within 10 calendar days of the incident. 


 


XI. Records 


 


Records related to illegal drug use shall be maintained with maximum confidentiality and shall 


be provided only to MRO, contractor and DOE personnel with a need to know.  Release of such 


records to others shall only be as permitted or required by applicable law, following consultation 


with Operating Contractor’s Legal Services. 
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ARTICLE XXII 


 STANDING BOARD OF ADJUSTMENT 
 


The parties to this AGREEMENT hereby recognize the necessity of cooperation and the elimination 


of disputes, misunderstandings or unfair practices on the part of any party, and to secure this end it is 


hereby agreed that a Standing Board of Adjustment shall be established to be composed of the 


COORDINATOR and representatives of signatory EMPLOYERS at the SITE, and UNIONS party 


to this AGREEMENT who shall meet not less that once a month.  The UNIONS and EMPLOYERS 


shall at such meetings present facts concerning any alleged violation of any part of this 


AGREEMENT.  They shall also bring up any practice which in their opinion might lead to a 


misunderstanding or dispute between the Parties. 


 


The Standing Board of Adjustment shall not be used for the purpose of arriving at any agreement to 


supersede, alter, modify, amend, add to or subtract from this AGREEMENT. 


 


ARTICLE XXIII 


 EXECUTIVE COMMITTEE 
The Executive Committee as provided for herein shall have the authority to change the Per Diem 


rate stated herein; draft a valid article, clause or provision as provided for in the Savings Clause 


(Article XXIV); and to make revisions necessary to this AGREEMENT.  The Executive Committee 


shall consist of eleven (11) duly appointed representatives of the following:  five (5) representatives 


of signatory UNIONS appointed by the UNIONS and five (5) representatives appointed by signatory 


EMPLOYERS, and the non-voting COORDINATOR.  Matters before this Committee shall be 


settled by a quorum of three (3) or more UNION representatives and three (3) or more EMPLOYER 


representatives, with equal votes.  A majority vote will settle any matters before the Executive 


Committee. 


 


In the event an issue, other than a proposed revision, is not resolved (i.e., tie vote) above, either party 


may serve upon the other and the COORDINATOR written notice by Certified Mail, within five (5) 


working days requesting that the dispute be resolved by arbitration.  If such a written notice is served 


the parties shall jointly request the Federal Mediation and Conciliation Service to submit the names 


of five (5) qualified arbitrators, from which list the UNION and the EMPLOYER shall alternately 


strike names until only one name is left, which person shall hear and resolve the dispute. 


 


A hearing shall be conducted by the Arbitrator at which time the parties to the dispute shall be given 


the opportunity to appear and offer evidence in support of their positions.  A decision by the 


arbitrator shall be rendered in writing by a reasonable time, not to exceed ten (10) days after the 


conclusion of the hearing.  The decision of the arbitrator shall be final and binding upon the parties. 


 


The reasonable expenses and fees of the arbitrator shall be borne equally by the parties. 


 


Members of the Executive Committee shall be appointed for a term of one (1) year. 


        (Footnote 8, Executive Board 3/7/1985) 


Rules and Procedures (Available on request) 


        (Footnote 9, Executive Board 4/30/1985) 
Notification by regular mail is acceptable, but certified mail is highly recommended. 


        (Footnote 52, Executive Board 9/15/2011) 


Notification by electronic means is acceptable with receipt.  (i.e. e-mail) 
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                                                    (Footnote 53:  Executive Board 4/2/2014 (Effective 6/1/14)) 


 


ALTERNATE REPRESENTATIVES: 


Signatory UNIONS may appoint one (1) alternate representative to act in the official capacity of 


an appointed representative only in the absence of the appointed representative. 


   


Signatory EMPLOYERS may appoint one (1) alternate representative to act in the official 


capacity of an appointed representative only in the absence of the appointed representative. 


 


The Co-Chairman will inform the Executive Committee of an absence of a duly appointed 


representative and who the Alternate Representative is replacing.  


 


Alternate Representatives may attend all Executive Committee meetings and have a voice but no 


vote. 
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ARTICLE XXIV 


 SAVINGS CLAUSE 
 


If any article, clause or provision of this AGREEMENT shall be declared invalid, inoperative, or 


unenforceable by any recognized authority, the EMPLOYER and the UNIONS shall immediately 


suspend the operation of such article, clause or provision.  The Executive Committee will then meet 


for the purpose of drafting a valid article, clause or provision to fulfill the intent of the parties and to 


replace the invalid article, clause or provision provided, however, that the remainder of this 


AGREEMENT shall continue in full force and effect. 


  


ARTICLE XXV 


 DURATION 
  


This AGREEMENT shall be effective as of the 1st day of August, 1984, and shall remain in effect 


until the 31st day of July, 1989,
 
and shall continue from year to year thereafter unless the 


EMPLOYERS or the UNIONS give written notice to the other of a desire to terminate, amend or 


change this AGREEMENT.  Such written notice must be given not less than sixty (60) days nor 


more than ninety (90) days prior to July 31st, 1989, or July 31st, of any succeeding year. 


 


This AGREEMENT shall remain in full force and effect for the duration of any job where 


construction commenced under the terms of this AGREEMENT regardless of the above termination 


dates. 


 


IN WITNESS WHEREOF, the parties hereto have executed this AGREEMENT this 19th day of 


June, 1984. 


          


          (Footnote 26f, Executive Board 04/06/2010) 


The Site Stabilization Agreement has been extended from August 1, 2010 to July 31, 2015. 


 


         (Footnote 26h, Executive Board (05/16/2012) 


Effective June 1, 2012 individual, SSA signatory crafts will receive a total package increase of two 


percent (2%), one and one half percent (1 1/2%) to be used at the discretion of the SSA signatory 


crafts, the remaining one half percent (1/2%) to be dedicated to Taft Hartley governed funds; and 


effective June 1, 2013, a two percent (2%) total package increase to be used at the discretion of the 


SSA signatory crafts. 


   (Footnote 26i, Executive Board (4/2/2014) 


Effective June 1, 2014, a two percent (2%) total package increase to be used at the discretion of 


the SSA signatory crafts. 


 


 


 (Footnote 26j, Executive Board (4/27/2015) 


The Site Stabilization Agreement has been extended from June 1, 2015 to May 31, 2020 with 


increases June 1, 2015 in the amount of two and one half percent (2.5%) total package increase, 


June 1, 2016 two and one half percent (2.5%) total package increase, June 1, 2017 three percent 


(3%) total package increase, June 1, 2018 three percent(3%) increase, June 1, 2019 three percent 


(3%).   
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APPENDIX A 


WORKING CONDITIONS FOR ALL CRAFTS 


 


1.    Where private cars must be parked in a designated parking area or are prohibited from entering 


the work area of a project, a man haul shall be discussed, and where deemed necessary, 


provided. 


 


2. Special clothing or equipment, when deemed necessary, shall be furnished by the Contractor to 


an employee, including but not limited to the following:  approved safety hats, rubber pants or 


equal, rubber boots, rain coats, life jackets, rubber gloves and foul weather hard hat liners.  The 


employee may be charged for special clothing or equipment issued to him that is not returned to 


the Contractor.  The employee shall not be charged for normal wear and tear nor for loss which 


occurs on the job and is beyond his control.  The Employer shall make available cool, potable 


drinking water all times. (Footnote 6, Executive Board 11/07/1984) 


      


3. Employees shall not be required, nor permitted, to furnish their own vehicle for job purposes. 


 


4. When an employee receives orders from more than one designated foreman, he shall follow the 


last order received.  He shall not be discriminated against in any way for doing so. 


 


5. When an employee is assigned to work at more than one classification during one-half of a shift, 


he shall be paid at the wage rate for the highest classification worked during the one-half shift.  


No employee shall be required to work at a lower rate of pay than the one at which he was 


dispatched unless the employee has been notified, and the employee shall have the choice to 


accept the lower rate or be terminated with a reduction in force. 


 


6. An employee suffering an industrial injury who is advised not to resume work by his foreman or 


first-aid attendant, or by a physician to whom he has been referred, shall be paid on his usual 


basis for the entire shift on which the injury occurred. 


 


7.  The Contractor will replace employees' tools and clothing if damaged or lost by fire, flood, or 


forced entry while on the Contractor's project or premises, or while being conveyed in the 


Contractor's vehicle.  Where necessary, the Employer shall provide a safe and secure place on 


the job for the storage of tools and clothing, both during and after working hours. 


 


8. Fringe benefit, trust funds, bonds, qualifications and penalties provisions within the local area 


collective bargaining agreements shall apply. 
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(Footnote 5, Executive Board 11/07/1984,       


(Footnote 50, Executive Board 09/15/2011) 
9.  Wages shall be payable on the job during working hours on day designated.  All wages due 


shall be paid in lawful currency or by negotiable check payable on demand at par.  In the event 


of a termination other than a quit, the employee will be paid at the time of termination. Each 


employee shall be given a separate check stub or prepared slip, showing the information required 


by law.  Any additional time spent in waiting for paychecks shall be paid at the applicable rate.  


This provision shall not apply if a good faith effort was made by the Employer to make a 


timely payment of wages. If the employee receives his/her payroll check and the amount due is 


incorrect but the amount that is incorrect is less than 5% of the full amount due, the employer 


shall pay the corrected amount on the next regularly scheduled pay day. The employee shall be 


notified of the wage adjustment on the next paycheck stub identifying the corrected amount.  


In the event of a layoff, the employee shall be paid off in full. 


           


10. Employees dispatched with special skills or qualifications, as provided for within the agreement, 


shall regularly utilize those skills or qualifications. 


 


11. Craft work which has customarily and historically been performed at the jobsite or in the shop of 


the employer by employees covered by the local area collective bargaining agreement, shall 


continue to be performed at the jobsite or in the shop of the employer by such employees. 


 


12. Any employee who is sent to work by the employer to an area outside the territory of this 


agreement shall receive a basic day's pay for eight (8) hours for each day spent in traveling, plus 


his actual transportation, lodging and meals.  All traveling done on Saturdays, Sundays, or 


holidays shall be paid at the basic rate. 


 


13. On all energized circuits or equipment carrying 440 volts or over, as a safety measure, two (2) or 


more journeymen must work together. 


  


14. On overtime, if employees are directed to work beyond the tenth (10th) hour, at the end of the  


tenth (10th) hour the employee shall be paid one-half hour to eat a meal, and the same provision 


shall apply each four (4) hours thereafter.  No employee shall be required to work in excess of 


four (4) hours without a break. 


 


15. As it pertains to shift changes for individual employees, there shall be no more that two shift 


changes in a seven-calendar-day period. 
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 (Footnote 15,Executive Board 11/20/1995, Footnote 45 


Executive Board 1/26/2010, Footnote #50, Executive Board 


9/15/2011) 


16.   Payday will fall on a normal workday. 


 16.1 Pay checks shall be distributed as enumerated below:   


1. Paycheck will be at the jobsite on the designated payday, or  


 2. Mailed to the employee, postmarked the date of the designated 


         payday, or  


 3. Direct deposit if available, and requested by the employee on a continuing 


        basis, or  


 4. Upon the employee’s request, paycheck held by the employer until 


                the next normal work day or 


 5. Upon the employee’s request given to a co-worker for delivery to the employee. 


 


16.2 In the event that the designated pay day occurs during an EMPLOYEE'S scheduled 


non-working days, (i.e., Alternating 4 Ten-Hour Shift Operation), the EMPLOYEE may 


pick up his pay at the EMPLOYER'S (southeast Idaho) business office during normal 


offices hours on the designated pay day or consecutive scheduled non-working days until 


the EMPLOYEE'S next scheduled working day, at which time the pay will be payable at 


the jobsite during working hours.   


 


     (Footnote 33, Executive Board 1/3/1991,2/13/1991,6/23/1993)   
17. Training and medical examinations related to construction work are covered by the INL 


Site Stabilization Agreement, including per diem.                                                           
 


 


 


      (Footnote 54, Executive Board 03/09/2017) 


18. EMPLOYERS shall pay the current Appendix A: Classifications, Wages & Benefits, 


and all mandatory payroll taxes and Per Diem Pay.  If Employer and Union mutually agree, 


the Employer can combine base rate and per-diem pay. The new Base Rate shall be equal to or 


greater than the base rate plus per-diem pay.  Using this method of payment, the Union waives 


its right to grieve for per-diem pay.  The Site Labor Coordinator shall be notified upon using 


and when terminating this method of payment.  
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APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


 


       HEALTH        APPREN-      OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


  


 ASBESTOS WORKERS / HEAT & FROST INSULATORS (Effective 6/01/17 – 05/31/18) 


 


 


Journeyman              $   33.64  $    -0-             $  7.63  (a,b,c)    $   6.37     $    0.40 (d)  


 


General Foreman Wage rates are negotiated between the Contractor and the Foreman - usually 


 $1.50 to $2.00 over the mechanics wage rate - 5% minimum. 


 


(a)  Defined Pension Fund: $    5.51  


 


(b) Individual Pension Fund: 


Class II  $     2.00    


Class III  $     3.00  * 


Class IV  $     4.00  * 


Class V  $     4.45  * 


*  If an Employee is listed in Class III through V, then the difference in the Individual is deducted 


    from the Employee's base rate. 


 


(c) Occupational Health:  $    0.12  


 


================================================================================== 


 


DEDUCTIONS 


(d)  Total contribution to the Apprenticeship Fund is eighty cents, ($.80) for each hour worked for workers 


covered under this agreement.  The Apprenticeship Fund is funded by a co-contribution of forty cents ($.40) 


Employer contribution and forty cents ($.40) Employee contribution which is deducted from the employee’s 


taxable gross wages.  


(e) Dues Checkoff (per hour):   $  6%     


(f) Political Action Checkoff:   $   0.01    


================================================================================== 


REQUIRED TOOL LIST: 


 


Basic Tools:  Tape measure; knife; bull nips; scissors 


Secondary Tools -  Insulation Workers employed in the trade longer than three (3) months: 


Pointing trowel; tin snips, aviation snips - left, right and straight; keyhole or compass saw; rubber bands or springs; chalk 


box with chalk; mallet or beater; paste brush; tool kit or bag pouch; dividers; punch or awl; screwdrivers; paltry lacing 


needle (hook); mitre chart; flat trowel; hand saw; large rubber gloves. 
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APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


 


       HEALTH        APPREN-      OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


BOILERMAKERS  (Effective 06/01/17 – 05/31/18) 


 


Journeyman              $   36.62            $   2.00    (c)          $ 14.75  (a)       $   8.57      $    1.84   (b) 


 


Ass't Foreman              $   38.03           $   2.00    (c)          $  14.75 (a)       $   8.57       $    1.84   (b) 


 


Foreman                            $   39.44            $   2.00    (c)         $   14.75 (a)       $   8.57       $    1.84   (b) 


 


General Foreman  Rate to be negotiated 


 


(a) (a) Pension Fund:  $  13.75 straight time; $  20.63    time and one-half; $  27.50    double time. 


        and 
National Annuity Fund: $  1.00    straight time; $  1.50    time and one-half; $  2.00    double time. 


 


(b) Apprenticeship Fund:  $  1.50   


       MOST Training Fund: $  0.34    


 


(c) Vacation trust payments are to be at straight time hours worked and at the applicable overtime rate for hours worked 


beyond straight time hours. 


 


DEDUCTIONS: 


(d) Field Dues Assessment: $  6%   (calculated on all taxable gross wages, i.e., actual wage plus vacation pay) 
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APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


 


       HEALTH        APPREN-      OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


BRICKLAYERS  (Effective 06/01/17 – 05/31/18) 
 


Journeyman              $   27.32   (b)        $   -0-              $  7.70  (a)       $   7.50       $   0.40    


 


Foreman  $1.00 per hour over Journeyman rate. 


 


 


 


(a) N.W. Pension:   $   6.89    


Bricklayers Int'l Pension Fund:  $   0.50    


       Pension Protection Act (PPA) IPF $   0.31 


 


(b)   Over 4 continuous hours on a saw will be $.25 extra per hour  


 


 


DEDUCTIONS 
 


(c) Working Dues Assessment: $  4%   


   


 


 


 


REQUIRED TOOL LISTS 
 


Levels; trowels, jointers; brick hammer, brushes. 
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


 


       HEALTH        APPREN-      OTHER  


BASE      CREDIT UNION      PENSION              &  TICESHIP        (SEE  


UNION  RATE            PROVISION FUND      WELFARE      FUND            NOTE#) 
 


CARPENTERS  (Effective 06/01/17 – 05/31/18)   
 


Group I                        $    26.53 (a)           $   2.40               $  7.76              $  5.75       $    0.58    (b)  


 


Group II                          $    26.87 (a)          $   2.40               $  7.76              $  5.75       $    0.58    (b)  


 


Group III            $   27.06  (a)          $   2.40               $  7.76              $  5.75       $    0.58    (b)  


 


 


Foreman:   7% per hour over the Journeyman scale of the classification under his/her supervision. 


 


General Foreman:  12% per hour over the Journeyman scale of the classification under his/her supervision. 


 


 


(a) $1.00 for CERTIFIED HAZARDOUS WASTE WORKER wearing a FULLY ENCAPSULATED SUIT OR 


 CHEMICAL SPLASH SUIT when requiring SUPPLIED AIR. 


 


(b) Benefits apply to Journeymen and Apprentices 


 


NOTE: The credit union provision for each hour worked is added to the gross pay and treated as income for tax purposes 


only.  The total amount of the credit union provision is then deducted from the net pay for every hour worked and sent 


along with the benefit remittance to the Trust Bank with the non-taxed benefits. 


 


DEDUCTIONS: 


(Effective 06/01/12) 


Dues Checkoff -    4%     of the base dispatched rate, converted to cents per hour.  


(Deducted from wages – paid monthly by the fifteenth (15) day of the month following the month in which they are 


deducted 


 


GROUP DEFINITIONS 


 


GROUP    DEFINITION 
 


1 Carpenter, Floor Layer, Shingler, Drywall Applicator and Installer of metal studs, 


metal framing, acoustical material, metal partitions, porcelain and enamel and metal 


panels, Marlite and rigid or flexible plastic laminates, weatherstripping and 


insulation, lather, HAZARDOUS WASTE WORKER. 


 


2 Saw filer, Stationary Machine Operator, Piledriverman, Bridgeman, Wharf Builder, 


Automatic PileThreader,  HAZARDOUS WASTE WORKER.  


 


3 Millwright and Machine Erector, Piledriverman's Boom Man, HAZARDOUS 


WASTE WORKER. 
 


4 Diver, HAZARDOUS WASTE WORKER. 


 


REQUIRED TOOL LIST: 
1 Claw Hammer, 16 oz..; 1 16' tape; 1 8-point handsaw; 1 combination square; 2 nail sets; 1 chalk box, 


100'; 1 plumb bob; 1 24' or 28' level; 1 framing square R100B or equal; 1 18" pry bar; 1 12" wrench 


adjustable; 1 7" vise grip; 1 tool box with lock; and 1 pair carpenter overalls or belt. 
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


 


       HEALTH        APPREN-      OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


CEMENT MASONS  (Effective 06/01/17– 05/31/18) 
 


Group I               $   22.59 (a)            $   3.25               $  8.99             $  7.10       $    0.30     


 


Group II               $   22.95 (a)            $   3.25               $  8.99             $  7.10       $    0.30    


 


Foreman   Working Foreman shall receive one dollar ($1.00) per hour over the highest 


    classification of Cement Mason supervised. 


 


General Foreman  Salary negotiated between man and contractor. 


 


(a) $1.00 for CERTIFIED HAZARDOUS WASTE WORKER wearing a FULLY ENCAPSULATED SUIT OR 


 CHEMICAL SPLASH SUIT when requiring SUPPLIED AIR. 


 


NOTE: The Vacation Fund provision for each hour worked is added to the gross pay and treated as income for 


tax purposes only.  The total amount of the Vacation Fund provision is then deducted from the net pay for every 


hour worked and sent along with the benefit remittance to the Trust Bank with the non-taxed benefits. 


 


 


DEDUCTIONS: 


(Effective 01/01/05) 


Dues Checkoff -    $0.55     per hour for all hours worked 


(Deducted from 


 net wages) 


 


 GROUP DEFINITIONS 


 


GROUP     DEFINITION 
 


1 Journeyman Cement Mason, (including, but not limited to, hand chipping and 


patching; all types grouting and pointing of all concrete construction; screed setting 


including screed pins; dry packing of all concrete including Embeco; plugging and 


filling all voids, etc., concrete construction; waterproofing of concrete with Thoroseal 


or similar materials), HAZARDOUS WASTE WORKER. 


 


2 Cement Mason (Magnesite, terrazzo and mastic composition, two component 


epoxies; Clary and similar type screed operator; sandblasting of concrete for 


architectural finishes only; power shipping and bushhammer; all color concrete work; 


power trowel operator; power grinder operator; gunite and composition floor layer, 


HAZARDOUS WASTE WORKER. 
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


        


       HEALTH        APPREN-      OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 


ELECTRICAL WORKERS 


Inside Wiremen (Effective 06/01/17 – 05/31/18) 


 


Journeyman              $   33.08 (a)          $    -0-              $  4.50 (e)+(c)        $  6.85 (f)        __(d)_                (b)__       


Foreman   10% over the Journeyman’s base rate. 


General Foreman               20% over the Journeyman’s base rate. 


 


(a)  When a Welder is required to certify, or has held ASTM certifications within the last 2 years, he will  


 receive Welder’s pay on an hourly basis at 5% per hour over the regular base rate for a minimum of  2  


 hours while engaging in welding activities, when job requirements specify certification. 


 


(b)   8th Dist. Annuity Fund:                 $  1.25       


(c)  National Elec. Benefits Fund:                     3%      of gross wages; 


(d) Inside Wiremen Apprenticeship Fund:                  2.5%       of gross monthly payroll 


(e)   Pension:     $4.50 


(f)  Health & Welfare:                       $6.10     


       Personal Care Account:              $0.75 


 


DEDUCTIONS: 


 (g)  Effective 6/1/05 self-contribution of $.50 increments to a maximum of $8.00.  Elective deferrals may be  


  made upon new hire or first full pay period in August and February to the 8th District 401(k) Annuity  


  Fund. 


(h) Dues Checkoff -  Inside Wireman:      4.5%    


3rd-6th period Apprentices:    4.5%    


1st-2nd period Apprentices:    2.5%    


 (i)  Vacations Savings Plan  (Effective 09/01/07)  IBEW members will be able to voluntarily self contribute  


        to a Vacation Savings Plan.  The only obligation of the Employer will be to deduct and forward the    


  specified amount to the Local Union monthly along with the payroll report.  The Local Union will then  


  deposit the money into the individual employees vacation account at an acceptable bank or credit union  


  specified by the Local Union. 


 


  Employees may contribute to their account in fifty cent ($.50) increments per hour.  The employee may  


  change his/her contribution rate at six-month intervals or upon hire to the Employer.  Employees may  


  withdraw money from their account when desired and up to the amount available within the rules of the  


  banking institution. 


 


REQUIRED TOOL LIST (Inside Wiremen Only): 
Knife; pencil; Tape (not to exceed 25’); all pliers; Sheet Rock saw; Category 3 or better Voltage Tester and/or 


Multimeter; Allen Wrenches through 3/8 inch, and/or ½”; plumb bob; hand hammer; wood chisel; hacksaw 


frame; all screwdrivers; tool pouch; crescent wrench, 8" or 10"; tool box; flashlight; center punch; wire 


strippers, small; level, small; square, small; National Electrical Code,  current; 6 pc., 3/8” SAE socket set with 


ratchet; Stick Rule (optional); Offset Level (no-dog) (optional).                                                                     


========================================================================== 


          


 


Note:  Line Construction wages are reflected in a separate agreement.   
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


       HEALTH        APPREN-      OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


IRONWORKERS (Effective 06/01/17 – 05/31/18) 
 


Journeyman              $   27.07               $    -0-                  $  7.25            $   6.90         $  1.00     (a) 


 


Foreman                            $   30.50                $    -0-                 $  7.25             $  6.90         $  1.00     (a) 


 


General Foreman              $  32.50               $    -0-                 $  7.25             $  6.90         $  1.00     (a) 


 


 


 (a) Annuity Fund 


Ironworkers & Apprentices: $   6.00      per hour 


 


 


 


DEDUCTIONS: 


 


(c) Savings Bond Deduction:  $   25.00    minimum per week 


Requires approved payroll deduction authorization form 


 


(d) Dues Checkoff:   $   5%   of gross wages 


        (Effective 10/22/12) 


 


REQUIRED TOOL LIST: 
 


Pliers; hammer; rule; belt. 
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


                           HEALTH                                  OTHER  


BASE           VACATION         PENSION              &  TRAINING        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


LABORERS  (Effective 06/01/17 – 05/31/18) 
Group I               $   27.86  (a)          $   -0-              $  4.75 +(b&c)     $  6.32       $    0.35     


Group II               $   28.00  (a)          $   -0-              $  4.75 +(b&c)     $  6.32       $    0.35     


Group III              $   28.17  (a)          $   -0-              $  4.75 +(b&c)     $  6.32       $    0.35      


Group IV              $   28.37  (a)          $   -0-              $  4.75 +(b&c)     $  6.32       $    0.35      


Group V                            $   28.46   (a)          $   -0-              $  4.75 +(b&c)    $  6.32       $    0.35      


Group VI              $   28.89  (a)          $   -0-              $  4.75 +(b&c)     $  6.32      $    0.35     


Group VII              $   29.35  (a)          $   -0-              $  4.75 +(b&c)     $  6.32     $    0.35     


Group VIII              $   28.48  (a)          $   -0-              $  4.75 +(b&c)     $  6.32       $    0.35     


Group IX              $   28.53  (a)          $   -0-              $  4.75 +(b&c)     $  6.32       $    0.35      


Group X                            $   28.75  (a)          $   -0-              $  4.75 +(b&c)     $   6.32       $    0.35     


 


Foreman:   7% per hour over the Journeyman scale of the classification under his/her supervision. 


General Foreman:  12% per hour over the Journeyman scale of the classification under his/her supervision. 


 


(a) $1.00 for CERTIFIED HAZARDOUS WASTE WORKER wearing a FULLY ENCAPSULATED SUIT OR 


 CHEMICAL SPLASH SUIT when requiring SUPPLIED AIR. 


 


(b) ($0.13) - The Executive Board acknowledges that the Pension Protection Act requires employers contributing  to 


 The Idaho Signatory Laborers Trust begin paying a surcharge of 5% (13 cents) per hour worked, effective 


 June 1, 2008, in accordance with notice from the Trust. 


 


(c)  ($1.12)  - The Executive Board determined that Signatory Employers will increase the contribution rate by 


 $1.12 (in addition to the above $0.13) effective September 1, 2008. 


 


DEDUCTIONS: 


(c) Dues Checkoff (Effective 06/01/04) -   2.5%     of total package per hour for all hours worked. 


(Deducted from net wages) 


 


(d)  401(k) Plan: (Effective 1/1/99) The Employer shall provide for a voluntary deduction on an individual basis and 


forward to the employee's designated individual 401(k) account through the administrator of the existing Trust at no cost 


to the employer. The amounts that may be contributed will be in amounts of .25 cents; .50 cents; $1.00; $2.00; or $3.00 


per hour.  The participant may change the amount of the contribution each time he/she is dispatched and on the first day 


of January, April, July or October.  Contributions may be stopped at any time. 


 


(e)  Effective 01/01/08 – Organizing Fund - $0.05 per hour (deducted after taxes from net wages). 


 


 


 GROUP DEFINITIONS 


GROUP DEFINITION 


 


1 General Laborers, sloper clearing and grading, form stripper, concrete crew, concrete 


curing crew (by any means including covering, hardening compound and waterproofing), 


Carpenter tender, asphalt Laborer, hopper tender, flagman (including pilot car), watchman, 


heater tender, stake jumper, choker setter, spreader and weighman, power wheelbarrow, 


scouring concrete, rip rap man (hand placed), fence erector and installer - manual or 


mechanical (includes the installation and erection of fences, guard rails, median rails, 


reference posts, guide posts and right-of-way markers), crusher helper, cribbing and 


shoring (in open ditches), machinery & parts cleaner, leverman - manual or mechanical, 


demolition - salvage, landscaper, tool room man, janitor, asbestos abatement laborer, 


HAZARDOUS WASTE WORKER. 
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(LABORERS CONT.) 
 


 GROUP DEFINITIONS 


 


 GROUP   DEFINITION 
 


2 Chuck tender, drill helper, air tampers, gunite nozzleman tender, pipe wrapper, tar pot tender, concrete 


sawyer, concrete grinder, signalman, handling cement, dumpman, steam nozzleman, air and water 


nozzleman (green cutter, concrete), vibrator (less than 4"), pumpcrete and grout pump crew, hydraulic 


monitor, hydro blaster,  HAZARDOUS WASTE WORKER. 


 


3 Pipe layer including sewer, drainage, sprinkler systems and water lines, free air caisson, jackhammer, 


paving breaker, chipping gun concrete, powderman helper, asphalt raker, gasoline powered tamper, 


electric ballast tamper, sand blasting, form setter - airport paving, gunman (gunite), manhole setter, 


hand guided machines such as rotor tillers, trenchers, post hole diggers, walking garden tractors, etc., 


form setter (highway - curb and gutter), vibrator (4" and over), metal pan installer, cutting torch,  


HAZARDOUS WASTE WORKER.  
 


4 Hod carrier, mason tender, plasterer tender, mason tender, (concrete), terrazzo-tile tender,  


HAZARDOUS WASTE WORKER. 
 


5 Highscaler, wagon drill, grade checker, gunite nozzleman, timber faller and bucker,  HAZARDOUS 


WASTE WORKER. 
 


6 Diamond drill, drillers on drill with manufacturers rating 3" or over, certified pipe welder,  


HAZARDOUS WASTE WORKER. 
 


7 Powderman,  HAZARDOUS WASTE WORKER. 


 


8 Underground reboundman, chuck tender, nipper, dumpman, vibrator (less than 4"), brakeman, 


muckers, bullgang,  HAZARDOUS WASTE WORKER. 


 


9 Underground form setter and mover,  HAZARDOUS WASTE WORKER. 


 


10 Underground minders, machinemen, timbermen, steelmen, drill doctors, spaders and tuggers, spilling 


and/or caisson workers, vibrator (over 4"),  HAZARDOUS WASTE WORKER.  
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 APPENDIX  A  


CLASSIFICATIONS, WAGES & BENEFITS 
 


                          HEALTH         APPREN-       OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 


 


OPERATING ENGINEERS  (Effective 06/01/17 – 05/31/18) 


Group 1               $   29.11  (a)          $    -0-                 $  5.25             $  6.95      $    0.50     


Group 2*              $   29.54  (a)          $    -0-                 $  5.25             $  6.95       $    0.50     


Group 3               $   30.18  (a)          $    -0-                 $  5.25             $  6.95       $    0.50     


Group 4               $   30.43  (a)          $    -0-                 $  5.25             $  6.95       $    0.50     


Group 5*              $   31.09  (a)          $    -0-                 $  5.25             $  6.95       $    0.50     


Group 6*              $   31.37  (a)          $    -0-                 $  5.25             $  6.95       $    0.50     


Group 7*              $   31.99  (a)          $    -0-                 $  5.25             $  6.95       $    0.50     


Group 8               $   32.44  (a)          $    -0-                 $  5.25             $  6.95       $    0.50     


Group 9               $   32.87  (a)          $    -0-                 $  5.25             $  6.95       $    0.50     


Group 10              $   33.26  (a)          $    -0-                 $  5.25             $  6.95       $    0.50     


 


Foreman:   7% per hour over the Journeyman scale of the classification under his/her supervision. 


 


General Foreman:  12% per hour over the Journeyman scale of the classification under his/her supervision. 


 


 (a) $1.00 for CERTIFIED HAZARDOUS WASTE WORKER wearing a FULLY ENCAPSULATED SUIT OR 


 CHEMICAL SPLASH SUIT when requiring SUPPLIED AIR. 


 


*  Groups 2, 5, 6, and 7 receive the following Long Boom pay:   


 


A.  Crane Booms, 100 ft. to 150 ft., fifteen (15) cents over scale. 


B.  Crane Booms, 150 ft. to 200 ft., thirty (30) cents over scale 


C.  Crane Booms, over 200 ft.,  forty-five (45) cents over scale 


 


NOTE:  When the Crane Operator receives additional pay for long boom, the Oiler shall also receive 


such additional pay.  In computing the length of the boom on Tower Cranes, they shall be measured 


from the base of the tower to the point of the boom. 


 


DEDUCTIONS 


Union Programs - $.05 (Five Cents)  per hour for all hours worked (Deducted from net wages.) 


Effective 12/01/2016 


Dues Checkoff:  2% of gross wages 
  


GROUP DEFINITIONS 


 


GROUP   DEFINITION 


1 Brakeman, crusher plant feeder (mechanical), deckhand, drill helper, grade checker, heater tender, 


land plane, pumpman, rear chainman, HAZARDOUS WASTE WORKER. 


 


2 Air compressor, assistant refrigeration plant operator, bell boy, bit grinder operator, blower 


operator (cement), bolt threader machine operator, broom, cement hog, concrete mixer, concrete 


saw - multiple cut, discing - harrowing or mulching (regardless of motive power), distributor 


leverman, drill steel threader machine operator, fireman - all, heavy duty mechanic helper or welder 


helper, hoist - single drum, hydraulic monitor operator - skid mounted, oiler (single piece of 


equipment), crusher oiler, pugmixer - box operator, spray curing machine, tractor - rubber tired 


farm type using attachments, HAZARDOUS WASTE WORKER. 


 


3 A-frame truck (hydra lift, Swedish cranes, Ross Carrier, hyster on construction jobs), battery tunnel locomotive, belt 


finishing machine, cable tenders (underground), chip spreader machine (self-propelled), head chainman, hoist - 2 or 


more drums or tower hoist, hydralift - fork lift and similar (when hoisting), oilers (underground), power loader 


(bucket elevator, conveyors), rodman, road roller (regardless of motive power),  Bobcat, Skid-steer, Tugger, 


HAZARDOUS WASTE WORKER 
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4 Boring machines (earth or rock), quarry master - Joy - tractor mounted, Drills: Churn - Core - Calyx or Diamond, 


front end or overhead loaders and similar machines - (up to and including 4 yds.) - (rubber tired), grout pump, 


hydra-hammer, locomotive engineer, longitudinal float machine, mixermobile, spreader machine, GPS grade 


checker, tractor - rubber tired - using backhoe, transverse finishing machine, trenching machines, Waggoner 


Compactor and similar, asphalt spreaders, Groundman on Rotomill, Trenching machine to include ditch-witch 


(chain type), HAZARDOUS WASTE WORKER 


 


5 Concrete plant operator, concrete road paver, (dual), elevating grader operator, Euclid elevating loader, generator 


plant operator - mechanic (diesel electric), post hole auger or punch operator, power shovels, backhoes and draglines 


- under 3/4 yd., pumpcrete, refrigeration plant operator, road roller (finishing high type pavement), skidder - rubber 


tired, sub grader, instrument man, multiple station belt line operator, screed operator, HAZARDOUS WASTE 


WORKER 
 


6 Asphalt pavers - self-prop., asphalt plant operator, blade operator (motor patrol), concrete slip form paver, cranes - 


up to and including 50 ton, crusher plant operator, derrick operator, drilling equipment (bit under 8") - (Robbins 


Reverse Circulation and similar), front end & overhead loader & similar machines (over 4 yds. & including 7 yds.), 


Koehring scooper, mucking machine (underground), multi-batch concrete plant operator, piledriver engineer, power 


shovels, backhoes and draglines (3/4 yd. to and including 3 1/2 yds.), service oiler, tractor - crawler type - including 


all attachments, refrigeration plant operator (over 1,000 tons), trimmer machine operator, concrete pump boom 


truck, all scrapers (up to and including 40 yds.), Asphalt transfer machine (Roadtec, Blawnox or shuttle buggy), 


Bending machine, Pulverizer, Robotics operator, Rotomill, Threncher machine (wheel or bucket),Vacuum/Super-


sucker/Vactor operator, HAZARDOUS WASTE WORKER 


 


7 Tower Crane operator, cableway operator, continuous excavator (Barber-Greene WL-50), cranes - over 50 ton, 


dredges, drilling equipment (bit 8" and over) - (Robbins Reverse circulation & similar), fine grader - CMI 


equivalent, front end & overhead loaders & similar machines - (over 7 yds..), heavy duty mechanic or welder,  


power shovels & draglines over 3 1/2 yds., quad type tractors with all attachments, all scrapers, pulling wagons, 


belly dumps and attachments (over 40 yds. to and including 60 yds.), multiple scraper units, HAZARDOUS 


WASTE WORKER 


 


8 Scrapers - Euclid & similar pulling wagons, belly dumps and attachments (over 60 yds. to and including 80 yds.), 


Blade/Motor patrol when remote grade controls device is used, Dozer when remote grade control device is used, 


HAZARDOUS WASTE WORKER 
 


9 Scrapers - Euclid & similar pulling wagons, belly dumps and attachments (over 80 yds. to and including 100 yds.), 


HAZARDOUS WASTE WORKER 
 


10 Scrapers - Euclid & similar pulling wagons, belly dumps and attachments (over 100 yds.), HAZARDOUS WASTE 


WORKER 
 


WORKING CONDITIONS - OPERATING ENGINEERS ONLY 
 


1. Crews on power shovels, draglines, clamshells, whirleys, hammer heads, stifflegs, derricks, backhoes with 360 


degree swing, gradalls, cranes and truck cranes shall consist of an operator and oiler or fireman (assistant to 


operator). 


 


On cranes (25 tons and under) and Oiler shall be optional.  If a second man is needed, he shall be an Operating 


Engineer. 


 


On backhoes and shovels, the Oiler shall be required to be qualified to perform grade checking duties in addition to 


his duties as an oiler. 


 


By mutual agreement between the Contractor and the Union, one Oiler may be used to service two cranes that are 


operating in close proximity to one another.  In such cases, the Oiler shall receive the Service Oiler rate of pay. 


 


In special circumstances and other special conditions, size of crane crews may be adjusted providing the parties 


mutually determine, by conference, the requirements necessary to meet the conditions that prevail.  When, in the 


opinion of the parties, any machine under the jurisdiction of this Union requires an assistant to the Operator, he shall 


be a man covered by this Agreement and shall be under the supervision of the Operator at all times. 
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2. All Operators and Oilers on rental equipment, within the jurisdiction of this agreement, shall be permitted to move 


from job to job as directed by the renter.  


 


3. A compressor operator shall be assigned to attend the compressors on a project where the capacity of the 


compressors exceeds 1500 cubic feet per minute. 


 


4. Side curtains and fans shall be furnished to protect employees during appropriate periods of weather.  Side curtains 


damaged willfully or by negligence shall be subject to replacement by employees concerned - fair wear and tear 


expected.  Adequate windshield, fenders and/or splash boards will be provided on rubber tired scrapers.  A cab and 


heater will be required on motor patrols. 


 


Rubber tired tractors, scrapers and front-end loaders, when ordered factory new by a contractor after this agreement 


is signed by the contractor, shall be equipped with cabs and heaters. 


 


5. In the event the crane operator on any project believes that signals given to him by a signalman are dangerously 


beyond the capacity of the machine or are likely to endanger the lives of other workmen, he may refuse to obey such 


signals provided he immediately contacts his supervisor and explains the circumstances. 


 


6. This section shall not prevent employees of equipment dealers from performing normal service or repairs to 


equipment under the terms of a factory warranty.  However, such equipment dealers' employees shall be limited to 


service and repair provided under the standard warranty of the manufacturer or dealer.  Where regular mechanics are 


employed on the job, and warranty mechanics perform warranty work, such work shall be performed on a ratio of 


one-to-one.  
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 


 


 


                          HEALTH         APPREN-       OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


PAINTERS, TAPERS, SOFT FLOOR LAYERS & GLAZIERS  


(Effective 06/01/17 – 05/31/18) 


   


               $   29.84             $    -0-                $  4.84              $  4.40       $    0.10     


 


 


(Effective June 1, 2008) 


Foreman    7% per hour over Journeyman scale of the highest classification under his/her supervision. 


General Foreman  12% per hour over Journeyman scale of the highest classification under his/her supervision. 


 


DEDUCTIONS: 


 


(a) Dues Checkoff:    4%      of gross wages. 


       (Effective 10/01/96) 


 


 


REQUIRED TOOL LIST: 
 


Hammer; broad knife (3" or 4"); putty knife; screwdriver; and 4" duster. 


 


================================================================ 
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


                          HEALTH          APPREN-       OTHER  


BASE           VACATION         PENSION              &    TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE        FUND          NOTE#) 


                      


       


PIPEFITTERS  (Effective 06/01/17 – 05/31/18) 


 


Journeyman              $   35.91               $    -0-               $  8.15  (a)          $  6.60              $    0.60 (b)  


 


Welder, Nonde- 


structive Testing               $   39.38               $    -0-              $  8.15   (a)           $  6.60             $    0.60 (b)  


 


Material Man              $   39.38               $    -0-              $  8.15   (a)           $  6.60             $    0.60 (b)  


 


Pipe Bender, 


Process Piping              $   39.38               $    -0-              $  8.15   (a)           $  6.60             $    0.60 (b)  


Detail Man              $   39.38               $    -0-              $  8.15   (a)           $  6.60             $    0.60 (b)  


 


Foreman                            $   40.97               $    -0-              $  8.15   (a)            $  6.60             $    0.60 (b)  


 


General Foreman              $   43.68               $    -0-              $  8.15   (a)            $  6.60             $    0.60 (b) 


 


 


(a) National Pension Fund: $   2.45    (b)  Training Fund:          $   0.50 


Idaho Pipe Trades Trust: $   5.70           U.A. Training Fund: $   0.10 


 


DEDUCTIONS: 
(c) Idaho State Pipe Trades Assessment Fund: $   0.20    per hour 


(d)  Dues Check-Off  (effective 7/1/02)       5.125%     of actual hrs. worked, not to exceed 40 hrs. per 


 week, based on the basic Journeyman & Apprentices wage rate. 
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APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


 


                          HEALTH         APPREN-       OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


ROOFERS  (Effective 06/01/17 – 05/31/18) 
 


Journeyman              $   21.25               $    -0-                    $   6.13               $  8.90       $     -0-     


 


Foreman                            $   22.49               $    -0-                    $   6.13               $  8.90       $     -0-     


 


General Foreman              $   25.67               $    -0-                    $   6.13               $  8.90       $     -0-     


 


 


DEDUCTIONS: 
 


(a) Dues Checkoff:  $  1.00    per hour 


 


(b) Working Assessment: $   0.80    per hour 
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


 


 


                          HEALTH         APPREN-       OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


SHEET METAL WORKERS  (Effective 06/01/17 – 05/31/18) 


 


Journeyman            $  28.18                $    (f)                    $ 5.72+(d)        $ 9.86       $     0.82  (a) (+b,c,e) 


Foreman                          $  31.40                $    (f)                   $ 5.72+(d)        $ 9.86       $     0.82  (a) (+b,c,e) 


General Foreman            $  33.01                $    (f)                    $ 5.72+(d)        $ 9.86        $     0.82 (a) (+b,c,e) 


 


 


(a) National Training Fund:  $   0.12    per hour 


Local Training Fund:   $   0.70  per hour 


(b) $   0.02    per hour for each hour worked by each  employee is paid to the  


         Sheet Metal Occupational Health Institute Trust. 


(c)    3%       of the gross wages calculated on Journeyman Base Rate + Pension Fund +(d) N.W. 401(K) Plan 


          + Health & Welfare is paid to SASMI. 


(d)   $  0.35     per hour for N.W. 401 (K) Plan 


(e)    $0.01       per hour to International Scholarship Fund  


 


 


DEDUCTIONS: 
 


(f) Vacation: $   1.00     (Vacation is not withheld from Apprentice wages) 


PAL:  $   0.02    (Requires approval of employee) 


 


(g) Employee Organization Dues: $   0.50    per hour worked 


(Deducted from gross wages) 


 


(h)  Contractor agrees to allow voluntary deductions into Northwest Sheet Metal Workers Supplemental  


  Pension Trust (401(K) plan of $0.50, $1.00, $2.00, $3.00, or $4.00. 


Employee must complete and sign a form authorizing these deductions and electing amount to be deducted, 


upon hire. 


       Employee must give 30 days written notice of cancellation. 


       Employee may enter or change deduction on March 1, and September 1, of each year. 


  


(i)   (Effective 1/11/10)   Working Assessment Checkoff – 2.75% of gross wages remitted to local union on the 


                                         20
th


 of each month. 


 


REQUIRED TOOL LIST: 


 


Snips R. & L.; 1 pr. bull dog snips; 1 set trammel points; 1 small dolly; 1 plumb bob  


and chalk box; 1 pr. 8" dividers; 1 hacksaw  frame; 1 pr. square nose pliers; 1 sheet metal 


hammer; 1 pr. tongs; 1 6" screwdriver; 1 6" Phillips screwdriver; 1 hand pipe crimper;  


bench snips (at least Wiss #18); 1 1/8 hand pop riveter; 1 dove tailer; 2 vise grips; 1 12 ft. 


steel tape; 1 8" crescent wrench; and 1 scratch awl. 


 


 


 


     REVISED 6-1-2017     
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS            
                                     


                                     


                         


                                   HEALTH         APPREN-       OTHER  


    BASE           VACATION         PENSION              &       TICESHIP        (SEE  


UNION   RATE  FUND  FUND          WELFARE    FUND            NOTE#) 


 


SPRINKLER FITTERS     (Effective 06/01/17 – 05/31/18) 
       


Journeyman              $   28.51                $    -0-                  $   10.72  (a+b)    $ 9.17          $     0.47      


 


Foreman                            $   31.03                 $    -0-                 $   10.72  (a+b)    $ 9.17        $     0.47      


 


 


(a) NASI:     $   6.20     


 (b)   Supplemental Pension Plan:  $   4.52       


(Fund may be modified by Union) 


  


 


 


DEDUCTIONS: 


 


(c)   Dues Checkoff:      5%     of gross wages 


 


========================================================================== 
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 APPENDIX  A 


 CLASSIFICATIONS, WAGES & BENEFITS 
 


                          HEALTH         APPREN-       OTHER  


BASE           VACATION         PENSION              &  TICESHIP        (SEE  


UNION  RATE  FUND  FUND      WELFARE      FUND            NOTE#) 
 


TEAMSTERS (Effective 06/01/17 – 05/31/18) 


 


Group 1               $   26.42 (a)        $        0                 $  6.30  (b)        $  8.85      $    0.25     


Group 2               $   27.12 (a)        $        0                 $  6.30  (b)        $  8.85      $    0.25     


Group 3               $   27.50 (a)        $        0                 $  6.30  (b)        $  8.85      $    0.25     


Group 4               $   27.85 (a)        $        0                 $  6.30  (b)        $  8.85      $    0.25     


Group 5A              $   27.50 (a)        $        0                 $  6.30  (b)        $  8.85      $    0.25     


Group 5B              $   27.85 (a)        $        0                 $  6.30  (b)        $  8.85      $    0.25     


Group 5C              $   28.20 (a)        $        0                 $  6.30   (b)       $  8.85     $    0.25     


Group 5D              $   29.18 (a)        $        0                 $  6.30   (b)       $  8.85      $    0.25     


Group 5E              $   29.61 (a)        $        0                 $  6.30   (b)       $  8.85      $    0.25     


Group 5F              $   30.36 (a)        $        0                 $  6.30   (b)       $  8.85      $    0.25     


 


 Foreman:   7% per hour over the Journeyman scale of the classification under his/her supervision. 


 


General Foreman:  12% per hour over the Journeyman scale of the classification under his/her supervision. 


 


(a) $1.00 for CERTIFIED HAZARDOUS WASTE WORKER wearing a FULLY ENCAPSULATED SUIT OR 


 CHEMICAL SPLASH SUIT when requiring SUPPLIED AIR. 


 


(b) Basic Plan of Benefits:   $   5.65  


Program for Enhanced Early Retirement (PEER):$   0.65  


 


NOTE: Two or four wheeled power tractor with trailer, i.e., Tournatrailer, Athey Wagon, Terra 


Cobras, Letourneaus, Westinghouse; DW-10, 20, 21, and 24; 619C and similar type equipment 


when transporting material loaded by external means; also power boom and similar type trucks 


when performing work within the Teamster jurisdiction, regardless of types of attachment - 


Base rate from Group 4 or yardage scale from Group 5, whichever is greater. 


 


 


 


 GROUP DEFINITIONS 


 


  GROUP   DEFINITION 
 


1 Leverman loading at bunkers, pilot car or escort drivers, flat bed - 2 axle and pickup hauling material, 


water tank truck (1,000 gallons and under), ambulance driver, flat bed - 3 axle, fuel truck (1,000 


gallons and under), greaser, tireman, serviceman buggymobile, man haul (shuttle truck or bus), 


HAZARDOUS WASTE WORKER. 
 


2 Truck helpers, slurry or concrete pumping truck; flat bed using power takeoff, semi-trailer - low boy - 


up to 96,000 lbs., GVW; bulk cement tanker -  up to 96,000 lbs., GVW; fork lift (bull lift, hydro lift); 


Ross hyster and similar straddle equipment; "A" frame truck (Swedish crane, Iowa 3,000, Hydro-lift); 


warehouseman - loading and unloading; forklift, HAZARDOUS WASTE WORKER. 


 


3 Water tank truck; fuel truck, over 1,000 gallon; transit mix truck - 0-10 yards; dumptors; 


warehouseman; counterman, shipping; receiving; cardex; distributor or spreader trucks; field tireman - 


serviceman, snow plow (truck mounted), HAZARDOUS WASTE WORKER. 


 


4 Low boy (96,000 lbs., GVW & over); bulk cement tanker (96,000 lbs., GVW & over); warehouseman 


general; transit mix truck (over 10 yds.); Turnarocker and similar equipment,  HAZARDOUS 


WASTE WORKER. 
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5A Truck - side, end and bottom dump (0-16 yds. inclusive); HAZARDOUS WASTE WORKER. 


 


5B Truck - side, end and bottom dump (16-30 yds. inclusive); HAZARDOUS WASTE WORKER. 


 


5C Truck - side, end and bottom dump (30-50 yds. inclusive); Truck mechanic; HAZARDOUS WASTE 


WORKER. 
 


5D Truck - side, end and bottom dump (50-75 yds. inclusive); HAZARDOUS WASTE WORKER. 


 


5E Truck - side, end and bottom dump (75-100 yds. inclusive); HAZARDOUS WASTE WORKER. 


 


5F Truck - side, end and bottom dump (over 100 yds.); HAZARDOUS WASTE WORKER. 


 


(Footnote #40)    Teamster Pension Trust Article XVIII Executive Board 8/21/00 


IT IS AGREED by and between each signatory Employer and the International Brotherhood of Teamsters that such 


Employer hereby subscribes to the various agreements and declarations of trust and policies and procedures of the 


particular funds into which such Employer will be required to make contributions pursuant to the Idaho National 


Environmental and Engineering Laboratory Site Agreement, and agrees to be bound thereby and to amendments made or 


to be made thereto; and authorizes the parties to such trust agreements to name the trustees and successor trustees, and to 


administer the trusts; and does hereby ratify and accept such trustees and the terms and conditions of said trusts as fully 


and as completely as if made by each signatory Employer; provided, however, that no amendments or provisions of said 


trust agreements shall bind the Employer for any financial obligations beyond that set forth in the INL Site Agreement 


pursuant to which such contributions are made.  Said Employer’s obligations shall also be considered within and limited 


by the construction industry exemption of the Employee Retirement Income Security Act (“ERISA”), as amended by the 


Multiemployer Pension Plan Amendments Act of 1980 (“MEPPA”) as long as said Employer is a construction industry 


employer within the meaning of 29 U.S.C.  1383(b) of ERISA and/or MEPPA.  Furthermore, under this Agreement, 


Employer shall only be obligated to contribute to plans which primarily cover employees in the building and 


construction industry, or plans which have been amended to provide that the construction industry exemption of Sec. 


4203 of ERISA applies. 


 


WORKING CONDITIONS - TEAMSTERS ONLY 
 


1. Whenever a driver is fined, through no fault of his own, because of overload, including maximum weights or load 


distribution, or faulty equipment, the Employer shall pay all fines assessed against the Employee.  If the Employee 


loses time, he shall be paid for the hours lost at the straight time hourly wage rate. 


 


2. Actual reasonable road expense (meals and lodging receipts required) for Low Boy transport and other drivers will 


be reimbursed by the Contractor for time spent overnight away from established job site or Contractor headquarters. 


 


3. It is the intent of this Agreement that warehousemen will not drive; drivers will not warehouse.  It is also understood 


that certain situations will merit an overlap of these classifications to avoid gross featherbedding.  Any overlap will 


only be allowed when there is a mutual consent between the Union and the Contractor. 
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APPENDIX B 


 


 (Sample) 


 


 Alternating 4 - 10 Hour Shifts (Two Shifts) 
 


 


 


A & B - Day Shifts               Sun.    Mon. Tues.   Wed.   Thur.     Fri.     Sat. 


 


1st Shift    A A A A B B B 


1 2 3 4 5 6 7 


2nd Shift    C C C C D D D 


 


1st Shift    B A A A A B B 


8 9 10 11 12 13 14 


2nd Shift    D C C C C D D 


 


1st Shift    B B A A A A B 


15 16 17 18 19 20 21 


2nd Shift    D D C C C C D 


 


1st Shift    B B B A A A A 


22 23 24 25 26 27 28 


2nd Shift    D D D C C C C 


 


1st Shift    B B B  


29 30 31  


2nd Shift    D D D 


 


A and B - Day Shifts 


 


C and D - Second Shift
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APPENDIX “C” 


 


It is understood that situations may arise which will require the EMPLOYER to close either some or all its operations at 


the INL.  


 


An agreement is hereby set forth between the various Employers and the Building Trades concerning the obligations of 


the parties under these conditions. 


 


OBLIGATONS BY THE EMPLOYER: 


 


1. …will make an attempt to notify its EMPLOYEES as early as possible of a project closure (see following 


means). 


2. …will find out about the impacts of weather conditions and/or road closures relative to Site or in-town facility 


operations by calling the INL official notification source:  1-866-843-4681. This number will officially report 


the latest, accurate information related to Site operations and closures. 


3.  …will determine, in the event of an emergency or site closure, to advise its employees of information cleared 


through the INL  Media Advisory Board via local radio/TV stations:  


o KIDK TV 3 


o KPVI Channel 6 TV 


o KIFI TV-Idaho 8 .  


o KID 590 AM & KID-FM 96.1 (radio) 


        4.    …will inform the employee to check with www.511.idaho.gov or 888-432-7623 for Idaho’s current road 


conditions. 


         5.     …will set up a reporting station, (e.g. CWI @ INTEC Building 698; URS-IWTU @ Craft Lunch Room).  


These respective reporting locations will be staffed by company representative(s) to validate that an EMPLOYEE in fact 


reported to work and was not properly & timely notified of the site closure.  Other employers may establish their 


reporting locations but must inform their employees and unions of said reporting locations.  (Exec. Brd. 1/22/08) 


          6.     ….will inform each EMPLOYEE as to whether they are to go home or remain at work. 


          7.      …will pay EMPLOYEES according to this AGREEMENT. 


          8.    …..will, in the event an emergency site closure on a designated payday,  attempt to deliver craft paychecks to 


the Employee’s respective local union for distribution, or by mail, provided the EMPLOYER has access to payroll 


records.  If travel is too hazardous, the EMPLOYER will provide the craft employee’s paychecks at the work site the 


next available business day. 


          9.    …will be responsible for notifying their EMPLOYEES of this procedure. 


        10.    …will notify its EMPLOYEES via the above mentioned process when to return to work. 


 


THE CRAFT EMPLOYEE’S OBLIGATIONS WILL BE: 


 


           1. …responsible to contact 1-866-843-4681, and monitor the above listed Radio or TV stations. 


           2. …to not report to work if so instructed by 1-866-843-4681 or the radio/TV announcement. 


           3. …in the event the EMPLOYEE reports to work, the CWI’s employees will  report to INTEC Building 698 for 


sign in and instruction.  The URS’s IWTU Employees will report to the IWTU Craft Lunch Room for sign-in and 


instruction.  Other employers may establish their own designated reporting locations at which that employee will report 


at said locations. 


 


 


 


 


NOTE: This policy replaces all previous Appendix “C” procedures.  (As of 12/15/09) 
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PART III – SECTION J, ATTACHMENT U 
 


OPERATING DISPOSAL AUTHORIZATION STATEMENT FOR THE 
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J-ii 
 


Part III - Section J 
 


List of Documents, Exhibits, and Other Attachments 
 


Table of Contents 
 


J-A List of Acronyms 


J-B Special Financial Institution Account Agreement 


J-C Performance Guarantee 


J-D List of Key Personnel 


J-E Reserved 


J-F Tenant Agreements 


 Attachment F-1 Reserved 


 Attachment F-2 Memorandum for Record between the Pittsburgh Naval 
  Reactors Office and the Idaho Operations Office 


 Attachment F-3 Interagency Agreement between the United States Geological  
  Survey and Idaho Operations Office  
  (IAA 89243218SEM000001)   
 
 Attachment F-4 Interagency Agreement between the National Oceanic and  
  Atmospheric Administration and the Idaho Operations Office  
  (DE-NE0000584)  
 
 Attachment F-5 Scope of Work between Wastren Advantage, Inc. and the Idaho 
  Operations Office (DE-NE0008477) 
  
 Attachment F-6 Blanket Master Agreement for Services in Support of Battelle Energy 
  Alliance, LLC, and Fluor Idaho, LLC, Contracts at the Idaho National 
  Laboratory (BMA No. 804500) 
 
 Attachment F-7 Reserved 
 
 Attachment F-8 Radiological and Environmental Sciences Laboratory (RESL)  
  (IAG-IF-683) 
 
 Attachment F-9 Memorandum of Understanding between the Department of Army 
  and the Department of Energy (DE-AI07-89ID12865) 
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J-iii 
 


 Attachment F-10 Blanket Master Agreement for Services in Support of Battelle Energy 
  Alliance, LLC, and Spectra Tech, Inc. Contracts at the Idaho National 
  Laboratory OUO (DE-EM0003976) 
   
J-G List of Applicable DOE Directives (List B) 
 
J-H Reserved 
 
J-I Contract Data Requirements List (CDRL) 
 
J-J Small Business Subcontracting Plan 
 
J-K Performance Evaluation and Measurement Plan (PEMP) Approach  
 
J-L Employee Management Program 
 
J-M Other Site Agreements 
 
 Attachment M-1 1995 Settlement Agreement 
 
 Attachment M-2 Federal Facility Agreement and Consent Order (FFA/CO)  
  (1088-06-120) 
 
 Attachment M-3 Idaho National Laboratory Site Treatment Plan 
 
 Attachment M-4 Voluntary Consent Order 
 
 Attachment M-5 Voluntary Consent Order Action Plan 
 
 Attachment M-6 Agreement-In-Principle between the Shoshone-Bannock Tribe and the 
  Department of Energy (DOE/ID-11423) 
  
 Attachment M-7 Environmental Oversight and Monitoring Agreement (DE-EM000744) 
 
 Attachment M-8 Site Stabilization Agreement 
 
 Attachment M-9 Site Jurisdictional Agreement 
 
 Attachment M-10 Programmatic Agreement between the Idaho Historic Preservation and 
  the Department of Energy Concerning the Management of Cultural 
  Resources on the Idaho National Engineering and Environmental 
  Laboratory 
 
 Attachment M-11 Candidate Conservation Agreement for Greater Sage-Grouse on the 
  Idaho National Laboratory Site (DOE/ID-11514) (DE-NE0000300) 
 
J-N Reserved 
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J-iv 
 


J-O Reserved 
 
J-P Management of Environmental Liabilities Specific to Special Nuclear Material, Spent 
 Nuclear Fuel and Radioactive Waste  
 
J-Q Reserved 
 
J-R Reserved  
 
J-S Agreement on the Establishment of the ITER International Fusion Energy Organization for
 the Joint Implementation of the ITER Project 
 
J-T Contracting Officer’s Representative (COR) Designation 
 
 Attachment T-1 Alan L. Gunn, Primary COR 
 
 Attachment T-2 Scott D. Applonie, Information Management and Cyber Security 
  Activities 
 
 Attachment T-3 Margaret Hinman, Legal Matters 
 
 Attachment T-4 Julie E. Conner, Remote-Handled Low-Level Waste Disposal Project 
 
 Attachment T-5 SoLita M. Greene, Security and Emergency Management 
 
J-U Operating Disposal Authorization Statement for the Remote-Handled Low-Level Waste
 Disposal Facility Idaho Environmental National Laboratory, Idaho 
 





